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NOTE
LEGAL AID TO INDIGENT CRMINAL DEFENDANTS
IN PHILADELPHIA AND NEW JERSEY *
"The right to be heard would be, in inany cases, of little avail if it did not
comprehend the right to be heard by counsel. Even the intelligent and educated layman has small and soinetines no skill in the science of law. If
charged with crine, he is incapable, generally, of determining for himself
whether the indictment is good or bad. He is unfamiliar with rules of evidence. Left without the aid of counsel he imay be put on trial without a proper
charge, and convicted upon incompetent evidence, or evidence irrelevant to
the issue or otherwise inadmissible. He lacks both the skill and knowledge
adequately to prepare his defense, even though he have a perfect one. He
requires the guiding hand of counsel at every step in the proceedings against
him. Without it, though he be not guilty, he faces the danger of conviction
because he does not know how to establish his innocence." 1

I. INTRODUCTION
Providing legal representation for the indigent accused of crime is one
of the more vexing problems facing those concerned with the administration
of criminal justice today. The United States Supreme Court has held that
the Constitution guarantees the right to appointment of counsel in all
criminal prosecutions in the federal courts 2 and to a lesser extent in the
state courts.3 A majority of the states, through their own constitutions, by
legislation or rules of court have established a right to representation for
their indigent criminal defendants which is frequently as broad as the federal
right.4 In sweeping pronouncements the courts have said that the right
includes a guarantee of "effective representation," adequate opportunity for
the preparation of the defense, and, most significantly, "competent" counsel.5
It is not surprising, however, to find few decisions holding that these requirements were not met in a particular case.0 Concepts of "adequacy" and
* The research for this Note was financed by the annual grant to the University
of Pennsylvania Law School for studies on Law Enforcement and Individual Liberty.
This grant is provided by Jacob Kossman, Esq. of the Philadelphia Bar, in memory
of the late Justice Wiley Rutledge. The authors wish to express their appreciation
to Herman I. Pollock and the staff of the Defender Association of Philadelphia,
Arnold S. Trebach of the Department of Politics at Princeton University, and to
the many judges, attorneys, and laymen whose generous cooperation aided in the
completion of this study.
1. Powell v. Alabama, 287 U.S. 45, 68-69 (1932).
2. See text accompanying notes 10-24 infra.
3. See text accompanying notes 25-39 infra.
4. See generally BEAxEy, RIGHT TO CouS r. N ArmucA_ CoUTs 80-141, 237-39
(1955).
5. See text and note at notes 20-21 infra.
6. Ibid.
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"competence" can be realistically applied only with reference to the resources available to the trial court obliged to provide the services. The
federal courts, despite the formulation there of the fullest guarantee of
7
representation, have no organized method of assigning indigent's counsel.
In most of the state courts a similar procedure of haphazard appointment
is followed.8 A number of communities, however, attempting to add substance to their declarations of civil rights, have established organized systems for the appointment of counsel. In some places members of the local
bar are enlisted in a regular rotation pattern; in others, a special defender's
office has been created. 9 It is the purpose of this study to examine in some
detail the operation of two of the nation's leading organized programs in
an effort to determine the character and quality of the representation
afforded indigent defendants by these advanced systems. One is the New
Jersey state-wide system for the assignment of counsel from the members
of the local bar; the other is the City of Philadelphia's privately supported
Defender Association.
These systems have not been compared in terms of which affords more
adequate representation. It is quite clear that the most effective system
would be one fully secured by the unlimited resources of the public treasury,
staffed by respected and experienced practitioners and investigators at
salaries which would attract such persons, and free from all political control.
The feasibility of organizing such a service in any particular community
obviously depends on the peculiar political climate obtaining there. It is
therefore unrewarding to suggest that deficiencies in the separate systems
described in this Note might be remedied by the institution of some other
type of system, more costly or perhaps unattainable in the present political
climate. Comments and criticisms have been carefully directed only toward
improvement of each program within its existing framework. Preliminary
to the presentation of the report of this study, a brief discussion of the extent
of the basic constitutional guarantee of legal representation in criminal proceedings is offered; and, to afford a frame of reference in which to evaluate
the activities and services of the New Jersey and Philadelphia systems, a
capsule description of the several types of indigent defendant programs is
set forth.9a

II.

THE INDIGENT'S CONSTITUTIONAL

RIGHT TO COUNSEL

In Federal Prosecutions
The sixth amendment provides: "In all criminal prosecutions, the
accused shall enjoy the right . . . to have the assistance of counsel for
7. See text and note accompanying note 51 infra.
8. BaowNELL, LEGA. Am nq T E UNITED STATES 123-25, 246-47 (1951).
9. See text accompanying notes 43-56 infra.
9a. As this Note goes to press, a study which may well become the byword in
this area has been released. See A SpEciAL Comm. or THE Ass'N' oF THE BAR oF THE
Cry oF N.Y. AND THE NAToNAL LEGAL Am AND DzEENDER Ass'K, EQuAL JusncE
FoR THE AccusED (1959).
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his defense." 10 Although historical analysis would tend to indicate that
this provision was designed to protect only the right of a defendant to be
represented by counsel which he himself retains," and many state courts
have interpreted their own constitutional provisions in that manner,' 2 it is
now firmly established that the sixth amendment grants to the indigent
defendant the right to have counsel provided for him in all federal criminal
cases. 13 Failure to accord an indigent this right results in a jurisdictional
defect for which habeas corpus lies. 14 Although a defendant may waive his
constitutional right to assistance of counsel, the waiver must be "intelligent
and competent" 15and there can be no waiver unless the defendant knows
of his right. The duty is placed on the trial judge to inform him thereof. 16
The Supreme Court has said that the right to counsel is not to be a mere
formality, that the accused is entitled to effective representation, and that
the mere presence of a lawyer in the proceedings will not be enough to
satisfy the constitutional requirement. 17 Counsel must not also represent
the conflicting interests of another; 18 he must be afforded adequate time
to prepare a defense; 9 and he must be "competent." 20 The courts, however, inquire only lightly into these questions, and are particularly reluctant
2
to conclude that counsel was incompetent. '
As to the right to representation for the prosecution of an appeal, the
lower federal courts have developed a doctrine that the right to counsel
"applies only to the proceedings in the court of first instance," 22 and
10. U.S. CoNsT. amend. VI.
11. BE& EY, op. cit. supra note 4, at 27-29, 44.
12. Id. at 80-84.
13. Johnson v. Zerbst, 304 U.S. 458 (1938), is the leading case. See the express
provision in FED. R. Cmm. P. 44.
14. Johnson v. Zerbst, supra note 13.
15. Id. at 464-65. He "may waive his constitutional right to assistance of counsel
if he knows what he is doing and his choice is made with eyes open." Adams v.
United States ex rel. McCann, 317 U.S. 269, 275 (1942).
16. Walker v. Johnston, 312 U.S. 275, 286 (1941).
17. See Fellman, The ConstitutionalRight to Counsel in Federal Courts, 30 NBm.
L. Rv. 559, 583 (1951), and cases cited therein.
18. Glasser v. United States, 315 U.S. 60 (1942). This does not mean that
co-defendants may not be represented by the same appointee if their interests do not
conflict. Paris v. Hunter, 144 F2d 63 (10th Cir. 1944); Roberts v. Hunter, 140
F.2d 38 (10th Cir. 1943).
19. House v. Mayo, 324 U.S. 42 (1945). See also BEAr=, op. cit. supra note 4,
at 51; Fellman, spra note 17, at 559, 586-87.
20. See BEANEY, op. cit. supra note 4, at 53-54, and cases cited therein; Fellman,
supra note 17 at 559, 592-94, and cases cited therein.
21. See B.ANEY, op. cit. supra note 4, at 53. See also Fellman, mpra note 17, at
592-94, and cases cited therein. Cf. Mitchell v. United States, 259 F.2d 787 (D.C.
Cir.), cert. denied, 358 U.S. 850 (1958). "We think the term 'effective assistance'
does not relate to the quality of the service rendered by a trial lawyer or to the
decisions he makes in the normal course of a criminal case; except that, if his conduct
is so incompetent as to deprive his client of a trial in any real sense-render the trial
a mockery and a farce is one descriptive expression-the accused must have another
trial, or rather, more accurately, is still entitled to a trial." Id. at 793.
22. Fellman, supra note 17, at 591.
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appointment thereafter is discretionary with the trial courte 3 Two cases 24
have cast some doubt on the validity of this rule, but as yet there has been
no precise Supreme Court statement on this aspect of the right.
In State Prosecutions
Although Justice Sutherland in Powell v. Alabama 2- (the Scottsboro
case) intimated that counsel should be appointed in all state criminal cases
involving indigent defendants,2 6 he was careful to conclude that all that the
Court was there holding was
"that in a capital case, where the defendant is unable to employ counsel,
and is incapable adequately of making his own defense because of
ignorance, feeble mindedness, illiteracy, or the like, it is the duty of the
court, whether requested or not, to assign counsel for him as a necessary requisite of due process of law; and that duty is not discharged
by an assignment at such a time or under such circumstances as to
preclude the giving of effective aid in the preparation and trial of the
case." 27
Ten years later, in Betts v. Brady,28 the Supreme Court, despite the opposition of a substantial minority of the Court,2 9 held that the sixth amendment
right to counsel was not applicable to the states via the due process clause
of the fourteenth amendment, but rather that in non-capital cases due
process is satisfied if there is a "fair trial" and the defendant is not
prejudiced by lack of counsel at the trial. The Court reaffirmed this doctrine in Bute v. Illinois. ° However, in subsequent cases the Court has
applied its "fair trial" or "prejudicial error" doctrine in such a variety of
situations that the "special circumstances" or exceptions, if they have not
swallowed the rule, have greatly sapped its vitality. Among the "special
23. Thompson v. Johnston, 160 F.2d 374 (9th Cir.), cert. denied, 331 U.S. 853
(1947); Brown v. Johnston, 126 F.2d 727 (9th Cir.), cert. denied, 317 U.S. 629
(1942); Lovvorn v. Johnston, 118 F2d 704 (9th Cir. 1941), cert. denied, 314 U.S.
607 (1942) ; DeMaurez v. Swope, 104 F.2d 758 (9th Cir. 1939). Cf. Reid v. Sanford,
42 F. Supp. 300 (N.D. Ga. 1941). It may refuse to do so if it finds that the appeal
would be frivolous or without merit. See Gargano v. United States, 140 F.2d 118
(9th Cir. 1944) ; Boyldn v. Huff, 121 F.2d 865 (D.C. Cir. 1941).
24. Griffin v. Illinois, 351 U.S. 12 (1956), holding that a state may not deny the
use of its appellate system to an accused merely because he is unable to pay the costs
of bringing up the record of the proceedings below, and Johnson v. United States,
352 U.S. 565 (1957), holding that counsel must be appointed where an indigent
desires to contest a federal trial judge's certification that the indigent's application
to appeal in forma pauperis is not taken in good faith.
25. 287 U.S. 45 (1932).
26. See text accompanying note 1 supra for his oft-quoted statement.
27. 287 U.S. at 71.
28. 316 U.S. 455 (1942).
29. This minority, consisting of Justices Black, Douglas and Murphy, was later
joined by Justice Rutledge when the Court reaffirmed the doctrine in Bute v. Illinois,
333 U.S. 640 (1948).
30. 333 U.S. 640 (1948).
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factors" which have led the Court to find a "peculiar" need for personal
representation are: the age of the defendant, 31 his intelligence and education,2 his previous experience in criminal proceedings and his understanding of the charge against him, 3 the seriousness3 4 and complexity 5 of the
charge, and the actual conduct of the proceedings.3 6 Comparing the characteristics of the successful petitioners in these cases to those of the typical
indigent defendant, it appears that with none but the unusual defendant
might a state court feel secure in denying a petition for appointment of
counsel. Even from a statistical analysis it appears that in the last decade
the Supreme Court has reversed in six of the nine state criminal cases
which came before it on a claim of deprivation of due process because of
the absence of counsel.37 The circumstances of the other three cases were
such that they would most likely have been affirmed even had they arisen
from a prosecution in the federal courts.3 8
In capital cases, the Court has made no pretext of applying a different
test under the fourteenth amendment than it does under the sixth amendment. The burden placed on the lower state courts in these cases is identical
to that placed on the lower federal courts, ie., to insure that the defendant
is provided with adequate legal representation unless that right is competently waived.3 9
Seven states have interpreted their own constitutional provisions as
guaranteeing a right to counsel in all criminal cases as broad as that applied
31. Cash v. Culver, 79 Sup. Ct. 432 (1959) ; Moore v. Michigan, 355 U.S. 155
(1957); Pennsylvania ex rel. Herman v. Claudy, 350 U.S. 116 (1956); Palmer v.
Ashe, 342 U.S. 134 (1951); Uveges v. Pennsylvania, 335 U.S. 437 (1948); Wade
v. Mayo, 334 U.S. 672 (1948); DeMeerleer v. Michigan, 329 U.S. 663 (1947). Cf.
Bute v. Illinois, 333 U.S. 640 (1948) ; Canizio v. New York, 327 U.S. 82 (1946).
32. Cash v. Culver, supra note 31; Moore v. Michigan, supra note 31; Pennsylvania ex rel. Herman v. Claudy, supra note 31; Massey v. Moore, 348 U.S. 105 (1954);
Palmer v. Ashe, supra note 31; Uveges v. Pennsylvania, .supra note 31.
33. Cash v. Culver, 79 Sup. Ct. 432 (1959); Pennsylvania ex rel. Herman v.
Claudy, 350 U.S. 116 (1956) ; Uveges v. Pennsylvania, 335 U.S. 437 (1948) ; DeMeerleer v. Michigan, 329 U.S. 663 (1947).
34. Moore v. Michigan, 355 U.S. 155 (1957); Uveges v. Pennsylvania, supra
note 33. Cf. Quicksall v. Michigan, 339 U.S. 660 (1950).
35. Pennsylvania ex rel. Herman v. Claudy, 350 U.S. 116 (1956) ; Rice v. Olson,
324 U.S. 786 (1945).
36. Moore v. Michigan, 355 U.S. 155 (1957); Pennsylvania ex rel. Herman v.
Claudy, mtpra note 35; Gibbs v. Burke, 337 U.S. 733 (1949) ; Uveges v. Pennsylvania,
335 U.S. 437 (1948) ; Townsend v. Burke, 334 U.S. 736 (1948). Cf. Gryger v. Burke,
334 U.S. 728 (1948).
37. Cash v. Culver, 79 Sup. Ct 432 (1959) ; Moore v. Michigan, suPra note 36;
Pennsylvania ex rel. Herman v. Claudy, 350 U.S. 116 (1956) ; Chandler v. Fretag,
348 U.S. 3 (1954); Palmer v. Ashe, 342 U.S. 134 (1951); Gibbs v. Burke, mupra
note 36.
38. Crooker v. California, 357 U.S. 433 (1958), 107 U. PA. L. Rv. 286 (contention based on lack of counsel before trial); Gallegos v. Nebraska, 342 U.S. 55

(1951)

(same); Quicksall v. Michigan, 339 U.S. 660 (1949)

("competent and

intelligene' waiver apparent).
39. See Marino v. Ragen, 332 U.S. 561 (1947); Hawk v. Olson, 326 U.S. 271
(1945) ; Tompkins v. Missouri, 323 U.S. 485 (1945) ; Williams v. Kaiser, 323 U.S.

471 (1945).

Cf. Carter v. Illinois, 329 U.S. 173 (1946).
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in the federal courts. 4 The majority of the states have enacted legislation
or promulgated court rules for the appointment of counsel as an absolute
right in non-capital cases,4 1 and a number of others have provided for the
right to representation at least in certain types of cases.4 These statutes
vary so greatly in their technical aspects, particularly with respect to the
extent of the courts' obligation to inform unrepresented defendants of the
services available to them, that it cannot be said that these laws generally
supplement the precepts of the federal constitution, affording protection to
indigent defendants equal to that in the federal courts.
III. IMETHODS OF PROVIDING COUNSEL
The existing methods for providing counsel to indigent criminal defendants may be placed into five general categories:
(1) Unsystematic Assigned Counsel. Under this procedure, often
denominated the "catch-as-catch-can" method, the judge assigns counsel
to represent the indigent accused without the aid of an established system,
usually from those attorneys who happen to be in court when the defendant
is brought to trial.4 The defects of such a method are obvious-the accused
needs the assistance of counsel from the time he is arrested, 44 the appointee
is more often than not selected from those newly admitted to practice,4 and
compensation for time and expenses involved in the defense is either inadequate or non-existent.4
(2) Systematic Assigned Counsel. This method, apparently innovated
by New Jersey, provides for the assignment of attorneys in rotation from
an alphabetical list maintained in each county of the state. In operation this
procedure is subject to many of the criticisms leveled at the unsystematic
assignment method, e.g., assignments are not made until arraigmnent; no
compensation is given for the attorney's services; and most of the attorneys
on the list have had little or no experience in criminal trials.
(3) Public Defender. This system entrusts public officials, paid from
tax funds, with the duty of providing representation to indigent defend40. BEAEm, op. cit. supra note 4, at 82-83.
41. Id. at 84-89.
42. Ibid.
43. See, e.g., ARIz. R. Csm!. P. 163; IDAHO CODE ANN. § 19-1513 (1948).
44. Miller, Lawyers and the Administration of Criminal J isce, 20 A.B.AJ. 77,
78 (1934). See also Allison, He Needs a Lawyer Now, 42 J. Am. JuD. Socdy 113

(1958).

45. Address by the late Justice Wiley Rutledge at the Fifth Open Meeting on
Legal Aid Work, American Bar Association Convention, Sept. 1941.
46. Allison & Hassett, Counsel for the Indigent Defendant, 41 3. Am. Ju.
Soc'y 102, 103 (1957). See also BROWNELL, LEGAL AID IN THE UNrrED STATES 136,
142 (1951); NAToNAL CoMM'N ON LAW OBSmVANCE AN) ENFORCEMENT, REPORT
ON PROSEcumON (1931).
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ants.4 7 Many of the criticisms applicable to the above two methods are
minimized under such a system: assistance is available shortly after
arrest;4
the availability of public funds makes it possible to provide a
higher quality of representation and more extensive investigations; and
there is a more economic use of available resources since activities are
centralized. 49 There has been substantial pressure toward the adoption of
such a system throughout the federal courts 10 where the various local
practices are presently followed.5 1 However, the danger that the defender,
47. See, e.g., IND. AN'N. STAT. §§ 4-2316, 4-2317 (Supp. 1958) ; Omx.A STAT. ANN.
tit 19, § 134 (Supp. 1958). A drafting committee of the National Conference of
Commissioners on Uniform State Laws is currently engaged in drafting a Model
Public Defender Act which will be submitted to the Conference in August 1959 for
final approval. Letter From National Conference of Commissioners on Uniform
State Laws to University of PennsylvaniaLaw Review, Oct. 14, 1958, on file in Biddle
Law Library, University of Pennsylvania.
48. It must be recognized that there is nothing intrinsic in a defender's office
which assures that in all cases contact with the accused will be made earlier than is
the case under the assigned counsel system, where assignment usually occurs shortly
before, or after, arraignment. BROWNELL, LEGAL AID IN THE UNITED STATES app. C
(1951). However, the fact that an organized office is maintained under the defender
system provides the opportunity for contact with the accused at a much earlier stage
in the proceedings, usually shortly after arrest. Marden, A Public Defender System
for New York Statef, 29 N.Y.S.B. BuL. 289, 293 (1957).
49. BRowNu.L, LEGAL. Am IN THE UNrrE STATES 144 (1951).
50. REPORT OF THE CoarImTEE To CONSIDER THE ADEQUACY OF EXISTING PROVISIONS FOR THE PROTECTION OF THE RIGHTS OF INDIGENT LITIGANTS IN

THE FEDERAL

COURTS (1944). For a recent study on indigent litigants in the federal courts, see
Note, Aid for Indigent Litigants in the Federal Courts, 58 COLum. L. RBV. 832 (1958).
Legislation designed to provide a public defender in the federal arena has been
before the Judicial Conference of the United States since 1937 at almost every annual
meeting. Hearings Before Subcommittee No. 4 of the House Committee on the
Judiciary on H.R. 398 and HR. 2091, 83d Cong., 2d Sess., ser. 13, at 54 (1954).
More recently, extended hearings were held before a subcommittee of the House of
Representatives Committee on the Judiciary in considering legislation (H.R. 398 and
H.R. 2091) designed to introduce the public defender into the federal courts. Hearings,

supra.
Two significant variances between the two bills were: (1) H.R. 398 gave to
district courts in districts not having a city of more than 500,000 population unqualified
discretion to adopt the paid assigned counsel system in lieu of the public defender
system, if such court felt indigent representation could be provided more economically
by the assignment of attorneys on a case by case basis. H.R. 2091, on the other hand,
set the limit at 300,000; (2) H.R. 398 set a limit of $35 per day for an assigned
attorney, while the limit in H.R. 2091 was $40 per day.
Significant in both bills was a provision setting the aggregate annual compensation to any assigned attorney in any district at $5,000, a provision designed to guard
against the assigned counsel system being used as a tool of patronage.
In spite of the unanimous approval of the witnesses, the bills were never reported
out of the committee. In the last session of the 85th Congress (1958) a similar bill,
S. 3275, passed the Senate, but no further action was taken by the House. The Administration has recently requested legislation that will provide compensation for
assigned counsel in the federal courts. 27 U.S.L. WEEiK 2392 (Feb. 10, 1959). See
generally Mars, The Problem of the Indigent Accused-Public Defenders in the
Federal Courts, 45 A.B.A.J. 272 (1959).
51. The New Jersey District Court is divided into three divisions: a northern
division, sitting in Newark; a middle division, sitting at Trenton; and a southern
division, sitting in Camden. A different method of assignment is utilized in each division. (1) In the northern division, the judge utilizes a list much like that maintained
under the New Jersey assigned counsel system, containing the names of the practicing attorneys in the nearby counties. Assignments are then made alphabetically
from this list. A student assistant from the nearby law schools of Rutgers and Seton
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since his functions are financed by tax funds, will be dominated by2 political
5
forces has caused some writers to raise objections to this system.
(4) Voluntary Defender. In this system a centralized office to provide
representation to indigents is supported by funds derived from sources
other than the public treasury 3 A private board of directors makes general policy decisions and selects the attorneys to act as defenders.5 4
Although these attorneys have no official status in court, they are almost
invariably appointed to represent indigents. Here, unlike the public defender system, there is little danger that political considerations will become
dominant, but the difficulty of raising sufficient funds from voluntary sources
is an ever present limitation.55
Hall is also assigned to aid the attorney. Interview With Judge Richard Hartshorne,
United States District Court for the District of New Jersey, in Newark, Aug. 13,
1958. (2) In the middle division, the judge attempts to assign attorneys case by case
on the basis of their qualifications, avoiding, where possible, the neophytes and semiretired members of the profession. Interview With Chief Judge Phillip Forman,
United States District Court for the District of New Jersey, in Trenton, July 18,
1958. Judge Forman indicated that he could get along with the system for the
present, and that its chief evil was the burden on the attorneys involved. But he
pointed out that within fifteen or twenty years the chief disadvantage will be to the
indigents, that the present system fails proportionally as population and the crime
rate increase to insure adequate representation to the defendants involved. He said
he also favored a defender system for the federal courts because of the incentive it would
provide for the states to follow, much like the Federal Rules of Civil Procedure.
(3) In the southern division the judge, for cases not particularly complex, maintains
a list composed of the new admittees to the bar from neighboring counties. For
cases requiring special skill and experience he assigns attorneys on an ad hoc basis.
Interview With Judge Thomas M. Madden, United States District Court for the
District of New Jersey, in Camden, July 2, 1958.
52. BROwNELL, LEGAL AI

IN T=E

UNrr=

STATES 132 (1951).

See also Dimock,

No Public Defender System for New York State, 29 N.Y.S.B. BuLL. 300 (1957);
Dimock, The Public Defender, 42 A.B.A.J. 219 (1956); Schweinburg, State Defense
-What State Defense in Criminal Procedure Presupposes, 11 U. CHL L. RFv. 444
(1944) ; Stewart, The Public Defender Is Unsound in Principle,32 J. Am. JuD. Sody
115 (1948) ; Stewart, Some of the Defects of the Public Defender System, 27 Micr.
ST. B.J. 19 (1948) ; Cleveland Bar Opposes Public Defender Plan, 17 A.B.A.J. 141

(1931).

53. Two forms of this organizational plan have developed: (1) In Cincinnati,
New Orleans, New York City and Pittsburgh criminal law divisions have been
established within the framework of existing legal aid societies, with services supported by the legal aid agency. BROWNELL, LEGAL AID IN THE UN=TED STATES 134
(1951). (2) In Boston and Philadelphia, there have evolved independent voluntary
defender organizations, supported by Community Chest funds. Allison & Hassett,
Counsel for the Indigent Defendant, 41 J. Am. Jun. Soc'y 102, 105 (1957). See text
at pp. 836-54

infra.

See also TwEED, THE LEGAL AID So

yrv, NEw

YORK CITY,

1876-1951, at 24-28 (1954) ; Brownell, Legal Aid and Democracy, 34 CORNELL L.Q.
580 (1949).
54. For general considerations of the merits of this system, see Brownell, Legal
Aid and Democracy, 34 CORNELL L.Q. 580 (1949) ; Fabricant, Voluntary Defenders
in Criminal Cases, 205 ANNALS 24 (1939); Fabricant, The Voluntary Defender in
Criminal Cases, 124 AxNALs 74 (1926) ; Pollock, The Voluntary Defender as Counsel
for the Defense, 32 J. Am. JUD. Soc'y 174 (1949) ; Rubin, Justice for the Indigent:
The Need for Public Defenders, 39 A.B.A.J. 893 (1953).
55. "Ideally I prefer the voluntary system. . . . The answer is largely lack
of funds. . . . [T]he need for adequate representation of poor persons accused of
crime is so great that we simply cannot wait any longer for . . . voluntary funds."
Statement of Timothy N. Pfeiffer, President, New York Legal Aid Society, Hearings,
supra note 50, at 75.
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(5) Public-PrivateDefender. Here the control of the defender's office
is in the hands of a private board, but an annual grant of tax funds to the
independent group provides finances to operate the office. 56 Thus, the
dangers of political dominance are minimized while, at the same time, voluntary contributions are not relied on to defray expenses.
IV.

THE NEw JERSEY STORY

Introduction

The history of facilities available to indigent criminal defendants in
New Jersey has a very proud beginning. The law of 1795 initiating compulsory assignment of counsel in New Jersey apparently was the earliest
law of its type in the country67 This statute made it mandatory upon the
court to assign counsel where any person to be tried on indictment was not
able to procure counsel. Until recently, however, the method of assignment was haphazard and inefficient, counsel frequently being assigned from
among those attorneys who happened to be in court when the occasion
arose. The present New Jersey assigned counsel system was put into
operation in an attempt to regularize the method of appointment and
equalize the work-load among the entire bar.
The basic features of the present system are embodied in Supreme
Court Rule 1:12-9. It provides in essence that, upon any person appearing
in any court unrepresented by counsel, the court shall advise him of his
right to counsel and of the privilege of having counsel assigned if indigent;
that counsel shall be assigned to represent him unless he waives the right
or is able to retain counsel of his own; and that assignment of counsel shall
be made, as far as practicable, from an alphabetical master list, except in
cases of murder and those other cases where in the opinion of the judge
the gravity of the offense warrants special assignment. A separate paragraph governs assignment of counsel for post-conviction proceedings,
providing that in this instance the trial court or the appellate court may,
on his petition, assign an attorney to represent an indigent. Significant
is the absence of any provision, in cases other than murder, 8 for com56. This system is in operation currently in Buffalo and Rochester, New York.
Marden, A Modern Defender Program,Why It Is Essential and How To Establish It,
41 J.Am.JuD. Soc'y 107, 109 (1957).
57. 1703-1820 Laws of N.J. 184 (1821).
58. Since 1894 provision has been made for the allowance of "reasonable compensation" in murder cases. NJ. Laws 1894, ch. 268, § 67 (now N.J. STAT. ANN. § 2A:
163-1 (1952)). AmiNxsTRATrWv OFFICE OF THE COURT, 1955 REPORT ON T E AssiGNED
COUNSEL SYsTE
IN Ntw JERsEY (hereinafter cited as 1955 REPORT) indicates, at 45,
that over a recent twelve-month period allowance under the statute ranged to each
attorney per case from a minimum of $450 in Essex County to a maximum of $4,000
in Mercer County. The judges are usually liberal in their interpretation of "reasonable
compensation," to the extent of permitting investigations of prospective jurors, psychiatric examinations, etc., in appropriate cases. It has been suggested that if the
money spent in this limited area ($300,000 estimated for the five-year period from
1952 to 1956, see Trebach, The Criminal Process and Legal Aid in New Jersey, 1958,
p. 209 (unpublished thesis in Firestone Library, Princeton, N.J.) (hereinafter cited
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pensating attorneys serving under the plan, even for out-of-pocket expenses.
The system was originally put into effect in the criminal courts of Essex
County during the September term of 1946, under a plan formulated by the
then Common Pleas Judge Richard Hartshorne in cooperation with the
Essex County Bar Association and with the enthusiastic endorsement of
the then Dean of the New York University Law School, Arthur T.
Vanderbilt. 9 In 1948 the New Jersey Supreme Court, by amendment
to the rules, adopted the Hartshorne plan for the entire state.6 0
Arrest to Preliminary Hearing
The vast machinery of the state's judicial agencies first comes into
contact with a criminal defendant upon his arrest for violation of the
criminal code. The New Jersey rules provide that an arrested person
shall be taken before a magistrate "without unnecessary delay" and that
"a preliminary hearing before the magistrate shall be held forthwith." 61
The rule is disregarded in a great many cases, and only after the defendant has been held and interrogated for some time in an effort to obtain a
confession is he taken before a magistrate.Y It is extremely important, if
the rights of the accused are to be adequately safeguarded, that counsel
contact him as soon after arrest as possible, and, since assignment of counsel
does not occur in New Jersey until the defendant is formally before the
court, this practice undoubtedly works to the prejudice of the indigent
defendant.
Among other things rule 8:3-3 (b) provides that "the magistrate shall
also inform the defendant of his right to retain counsel, or, if indigent, of the
privilege of having counsel assigned." (Emphasis added.) Further, rule
1:12-9 which requires the assignment of counsel for unrepresented indigents
"in any court" would seem to come into play at this stage of the process.
But no magistrate questioned had ever assigned counsel to a defendant in
proceedings before him.P Thus, in practice, assignment of counsel at the
as Trebach, The Criminal Process and Legal Aid in New Jersey)) were channelled
into an organized defender office with authority to handle capital as well as non-capital
cases, the indigent defendants as a whole would receive superior representation. See
also Report of the Junior Section Committee on Indigent Criminal Representation,

80 N.J.L.J. 237, 245 (1957), observing that in certain counties in New Jersey limited
assigned paid counsel in capital cases is being provided "at both a per capita and total

cost in excess of that required for the operation of a complete defender system in

other jurisdictions."

59. See Vanderbilt, An Experiment in the Trial of Indigent Criminal Cases, 32

A.B.A.J. 434 (1946).
60. N.J. Rules 2:12-1 (1951) (now N.J. RuLEs 1: 12-9).
61. N.J. Rt- s 8: 3-3 (a).
62. Trebach, The Criminal Process and Legal Aid in New Jersey 46. Violation of N.J. RuLms 8:3-3(a) is not per se sufficient to invalidate the proceedings.
State v. Vaszorich, 13 N.J. 99, 98 A.2d 299 (1953); State v. Cooper, 10 N.J. 532,
92 A2d 786 (1952).
63. Professor Trebach found that during a twelve-month period three assignments
of counsel were reported by magistrates to an estimated 513 indigent defendants
appearing before them at preliminary hearings.

Trebach, The Criminal Process and
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municipal court level is non-existent; 64 and defendants appearing there
without the necessary funds to retain private counsel go unrepresented.6 5
The gravity of the situation is intensified by the fact that in 1947 the New
Jersey legislature downgraded many offenses formerly triable in the county
courts, placing them within the jurisdiction of the municipal courts.66
While no interpretation of rule 8:3-3 has yet been made by the courts, it is
most unlikely that a failure to inform the defendant of the privilege of
assigned counsel at the preliminary hearing will per se be sufficient to
invalidate a conviction."
A like result would most probably obtain from a
failure to appoint counsel when requested by the defendant at this stage
of the proceedings. Failure to provide counsel at the trial has been held
not sufficiently grievous error in itself to demand reversal, 68 and the
Legal Aid in New Jersey 65. Many magistrates interviewed during the course of
this study stated that they were not empowered to make any assignments. Approximately two-thirds of twenty-nine magistrates questioned during a recent study indicated they did not even advise defendants appearing before them of the privilege of
having counsel assigned, if indigent. Trebach, The Criminal Process and Legal Aid
in New Jersey 64 n.36.
64. The municipal courts in New Jersey are the courts at which the magistrates
preside. N.J. STAT. ANN. § 2A: 8-5 (1952). One judge suggested to the authors
that the appropriate procedure for a magistrate to follow when a defendant desirous
of legal representation but unable to afford it appears before him is to inform the
county court judge in charge of the list and ask that counsel be appointed. The proceedings could be postponed until such appointment became effective. Interview
With Camden County Court Judge Edward Martino in Camden, July 15, 1958.
Also somewhat prevalent is the notion that the magistrates should possess a list
themselves and assign counsel independently. N.J. RULES 1: 12-9(d) apparently
would not preclude either method, but whether this technique would prove practical
within the existing framework is questionable. It might well be that, if existing
services under the assigned counsel system were extended to benefit the thousands
of individuals who appear annually in these courts, the burden on the members of the
bar would prove intolerable. The Junior Section of the New Jersey State Bar
Association recently offered a suggestion to establish a rotating panel of junior
members to appear in the county court on all arraignment days. Report of the Junior
Section Committee on Indigent Criminal Representation, 80 N.J.L.J. 237, 245 (1957).
Perhaps this might be a feasible method to provide counsel for indigents appearing
in the municipal courts.
65. The situation here is not unlike that in the juvenile courts where the great
majority of youths go unrepresented by counsel. The theory is, as elsewhere, that
proceedings in the juvenile court are not criminal proceedings and the children
found guilty do not receive criminal records. The rules governing proceedings in the
juvenile courts do provide that in criminal and quasi-criminal causes the judge shall
inform the defendant of his right to retain counsel. N.J. RuLs 6:3-4(a). But no
provision in the rules expressly gives juveniles a right to assigned counsel, and the
rules governing assignment have not been applied to juvenile proceedings.
Despite the somewhat informal nature of the proceedings, there is a definite
role for counsel to assume in these cases, particularly in view of the fact that the
youths involved are often confused and frightened by the proceedings and embarrassed to speak up in their own defense. A social worker whom the writers interviewed indicated that more than once had she interrupted the juvenile court proceedings to call the judge's attention to extenuating circumstances when the child
involved remained mute. It is recognized, however, that to extend the right to
assigned counsel to defendants in the juvenile court would greatly increase the
already heavy burden on the time and energies of members of the bar, and thus
perhaps would be undesirable under the present system of no compensation.
66. N.J. STAT. ANN. § 2A:170 (1952).
67. Trebach, The Criminal Process and Legal Aid in New Jersey 30.
68. See note 76 infra.
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prejudice to the defendant at that stage of the proceedings is unquestionably
greater than at preliminary hearing.
Preliminary Hearing to Arraignment
The first step usually taken after the preliminary hearing, assuming a
prima facie case has been made out, is the transfer of the defendant from
the local police station to the county jail. At this time the county prosecutor
generally attempts to procure a guilty plea from the defendant in return for
the abandonment of certain charges and the promise to request leniency
toward the defendant. 69 In the great majority of cases counsel is not yet
assigned, assignment occurring in most counties at or shortly after the
arraignment to plead. 70 Thus the usual picture presented during the time
preceding arraignment is one of a person of below-average intelligence
being persuaded by members of the prosecutor's staff with legal arguments,
the scope and effect of which he is frequently unable to analyze and evaluate,
and being confronted with forms, including waivers of counsel, indictment
and trial by jury, the effect of which he is often incapable of comprehending.71 In certain counties defendants are presented, upon commitment
to the county prison, with a standard form on which to indicate a desire for
appointed counsel or a waiver of this right.72 But this practice does not in
most cases alter the assignment time, for even if the prisoner indicates
a desire for appointed counsel at this time, the actual assignment still usually
takes place at arraignment. 73 The defendant, upon appearing before the
county court to plead to the indictment, is questioned by the judge concerning his ability to retain private counsel and his desire for court appointed counsel.7 4 If the indigent defendant expresses a desire for counsel
two alternatives are presently utilized. The judge either appoints counsel
and postpones the arraignment, or accepts the plea on which the defendant
has decided without legal advice and appoints counsel at a later date. The
apparent harshness of this latter alternative is mitigated by the fact that
69. Interviews With Several New Jersey Attorneys, June-Aug. 1958.
70. This is the general situation in spite of a recent amendment to the rules in
1956 which provides: "Whenever practicable counsel shall be assigned before arraignment" N.J. RuLEs 1:12-9(a). The 1955 REPORT, prepared under the auspices of
the Administrative Office of the Court, indicates that in the five counties of Gloucester,
Passaic, Salem, Sussex and Warren it is the usual practice for counsel to be assigned
before arraignment. Id. at 7.
71. The prejudicial effect upon the defendant of the lack of counsel during this
time was emphasized in Ex parte Sullivan, 107 F. Supp. 514 (D. Utah 1952), where
it was pointed out that "the time the defendant needs counsel most is immediately
after arrest and until trial." Id. at 517.
72. The adoption of this form by most prosecutors in New Jersey was stimulated
by State v. Raicich, 30 N.J. Super. 316, 104 A.2d 713 (App. Div. 1954), where, in
affirming a denial of habeas corpus, the court commended the prosecutor's utilization
of a printed form on which the petitioner had noted his waiver of counsel.
73. Trebach, The Criminal Process and Legal Aid in New Jersey 80.
74. Since a revision of the rules in September 1957, a prisoner desirous of receiving assigned counsel to represent him must execute an affidavit of indigency.
N.J. RuLFs 1:12-9(a).
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counsel is appointed regardless of the plea entered, and the judge's discretion to accept a change in plea 7 from the attorney subsequently assigned
is almost invariably exercised in favor of the defendant."6
The rule 7 governing assignment formerly authorized a deviation from

the alphabetical list only in cases of murder, 78 so that the situation could
often arise where a person charged with a serious offense arising out of a
complicated case would be represented by an attorney totally lacking practical criminal law experience. Indeed this situation was not only recognized
as inherent in the system as then operating, but was by some of its
proponents considered an asset. The late Chief Justice Vanderbilt, in describing the system as then confined to Essex County, declared: "For those
who have long breathed the rarified atmosphere of specialized civil practice
both in the courts and in their offices, these cases in which a defeat means
the loss of a man's liberty, perhaps for many years, should bring forth all
of the skill of the defense counsel." 79 This prophecy apparently failed to
materialize in certain respects and in response to criticism from some
quarters8 0 the supreme court in the rule amendments of September 1956
provided that deviation from the alphabetical list was permissible not only
75. N.J. Ru.zs 3:7-10(a).
76. While the defendant may waive the right to counsel, New Jersey decisions
demand that the waiver be expressly indicated in the record. Early cases interpreting
a record silent on this question as indicating waiver of the right, State v. Raney,
63 N.J.L. 363, 365, 43 AUt. 677, 678 (Sup. Ct. 1899), have been overturned. See
State v. Griffith, 14 N.J. Super. 77, 81 A.2d 382 (App. Div. 1951). It should be
noted, however, that lack of counsel together with non-waiver of the right is not
sufficient in itself to invalidate the proceedings. In line with the federal interpretation
of due process enunciated in Betts v. Brady, 316 U.S. 455 (1942), the New Jersey
courts hold that the defendant must demonstrate that the denial of counsel prevented
him from receiving a "fair trial." State v. Almond, 32 N.J. Super. 465, 108 A.2d
494 (App. Div. 1954); State v. Terry, 30 N.J. Super. 288, 104 A.2d 332 (App. Div.
1954) ; Sims v. Read, 28 N.J. Super. 557, 101 A._d 112 (L. 1953).
It is interesting to note that in Zasada v. State, 19 N.J. Super. 589, 89 A.2d 45
(App. Div. 1952), the superior court momentarily departed, so far as the language
of the opinion is concerned, from the "fair trial" test, and declared, "Our own Constitution imposes on our courts a more specific and a probably greater duty, in respect
to the assistance of counsel, than does the Fourteenth Amendment . . . In our
opinion, we should generally give to our constitutional guarantee of the right to the
assistance of counsel the same meaning and force that is attributed to the Sixth
Amendment." Id. at 595, 89 A2d at 47. "The influence of the Zasada opinion is
doubtful in the light of subsequent 'fair trial' rulings. There is always the possibility, however, that the case is a straw in the wind indicative of a future strengthening
of counsel doctrine." Trebach, Tlw Indigent Defendant, 11 Rurnms L. Rxv. 625,
632 (1957).
77. Under a former rule which provided that the list was to be maintained "by
the senior county judge," the 1955 REPORT disclosed that the duty had been delegated
in many counties, so that in actual practice it was maintained and kept current by
the chief county detective in one county, by the chief probation officer in two, by the
clerk of the county court in two others, and by the county prosecutor in four.
Id. at 11. This situation may have been a motivating factor behind the revision
which now provides that the list shall be maintained "by the assignment judge or
other judge designated by him." N.J. Ru.Lr-s 1:12-9(d).
78. N.J. Rules 1:12-9(e) (1953).
79. Vanderbilt, An Experiment in the Trial of Indigent Criminal Cases, 32
A.B.A.J. 434-35 (1946).
80. See, e.g., 1955 REPORT 38.
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in cases of murder but also in any case "where in the opinion of the judge
the gravity of the offense warrants the assignment of special counsel." 81
Although this provision is undeniably a step in the right direction, there is
indication that some, perhaps a great majority, of the judges still utilize
2
strict alphabetical rotation in non-capital cases carrying severe sentences8
Mention might also be made of three practices which produce deviation
irom the alphabetical list other than by the judge's own motion.s8 The
first is the allowance of total excuse from participation in the project, an
allowance usually granted at the motion of the individual attorney who feels
that because of age or physical weakness he is unable to participate.8 4 The
second is temporary excuse, i.e., excuse from participation in a particular
case, usually granted if notification of assignment arrives in the midst of an
important case the attorney is handling.85 Third is the practice, tolerated
at least by some judges, of designating a younger man in the firm as a substitute when one of the more experienced and prominent members of the
firm is notified of an assignment.8 6 It is of course appreciated that the
time of experienced lawyers is worth a great deal more than that of the
neophytes, but such a practice, tending to insulate the most experienced
members of the profession from the assignment process, can seriously
decrease the quality of legal assistance available.
81. N.J. RuLEs 1:12-9(d).
82. Professor Trebach in his study indicates that "nine out of the twelve county
judges who answered a mailed questionnaire recently submitted to them . . . indicated that they made no deviation from the ordinary assignment procedure in noncapital cases carrying a severe sentence." Trebach, The Criminal Process and Legal
Aid in New Jersey 94.
Such practice is undoubtedly further explainable by the fact that in some of
the less populous counties perhaps only a handful of attorneys possess extensive
criminal law experience, and to restrict assignments of the more serious criminal
cases to these qualified few would no doubt effect an unequal, and possibly intolerable,
work distribution.
83. N.J. RuLEs 1:26-2 prohibits certain attorneys from appearing in criminal or
quasi-criminal cases. Any partner, employer, employee or office associate of an
attorney who is a judge, magistrate, acting judge or acting magistrate is prohibited
from practicing on behalf of any defendant in causes of a criminal or quasi-criminal
nature in the county in which the said attorney is a judge or magistrate. Originally,
the rule did not even permit such person to act as assigned counsel in that county,
but this was changed by an amendment to this rule effective Feb. 1, 1957.
84. 1955 REPoRT 19. There is some indication that total excuse is sometimes
granted by certain judges to individuals who feel unqualified to participate. E.g.,
Emerson Darnell, Secretary of the Burlington County Bar Association, advised the
authors that some time ago an attorney with no criminal law experience, upon being
assigned a rather complex criminal case, asked him to take over the case, which he
did. According to Mr. Darnell, the attorney has not been assigned a case since that
time, in spite of the fact that the list is exhausted about twice a year in that county.
Interview in Mount Holly, N.J., Aug. 5, 1958.
85. Trebach, The Criminal Process and Legal Aid in New Jersey 93: "A
request by an attorney to be relieved of an assignment which arrives in the
midst of an important private case is usually granted by a judge or his clerk." Compare 1955 REPORT 19: "Private work in the attorney's office will rarely, however,
be good grounds for even a temporary excuse."
86. Interview With Camden County Court Judge Anthony Mitchell in Camden,
June 23, 1958; Interview With Stephen Foley, Chairman of the Junior Section Committee on Indigent Criminal Representation, in Newark, Aug. 13, 1958.
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Assignment to Trial or Plea of Guilty
The first big decision facing counsel after notification of assignment
is whether the facts of the case warrant having the defendant stand trial
or plead guilty. To properly make this decision the attorney must accurately evaluate the strength of the defendant's case; but here the assigned
counsel is at a distinct disadvantage in several particulars. For one thing,
he is not assigned as a general rule until after the county court arraignment,
so that it is several weeks after the arrest before assigned counsel becomes
an active participant in the proceedings.8 7 The resultant disadvantage to
the defense from lost witnesses, short-lived memories, etc. is minimized to
some extent by the willingness of most county prosecutors to open their
files to an assigned counsel.88 But even in the case of the more liberal

prosecutors this practice cannot satisfy the requirements which must be
met if the defendant's rights are to be adequately maintained. In no county
is it a general practice to disclose the contents of confessions; n and even
where a confession is not involved, the prosecution's files can hardly be
considered an adequate substitute for independent investigation on the part
of the defense counsel.9 0 The practicability of an independent factual investigation, aside from an interview with the defendant himself,91 is further
limited by the lack of any provision for compensating assigned attorneys
except in cases of murder. Even in those cases where the assigned counsel
personally assumes the expense of an investigation into the circumstances
87. The 1955 REPORT indicates that the time between arrest and first contact of

the incarcerated defendant with assigned counsel varied throughout the state from a
minimum of one day to a maximum of 180 days. Id. at 7.
88. Id. at 30-31. This is not demanded by the New Jersey rules governing
criminal procedure which deny "all but the most meager forms of discovery."
Knowlton, Criminal Law and Procedure, 11 RuTGERS L. REv. 71, 73 (1956). See
N.J. RuLEs 3:5-11. It is rather a concession on the part of the county prosecutor
to the assigned counsel.
89. "Although the right to examine his confession is purportedly within the trial
court's discretion, apparently the only time it can be exercised in favor of the defendant
is when he claims the confession was coerced. Knowlton, supra note 88, at 73.
See also State v. Tune, 13 N.J. 203, 98 A2d 881 (1953).
90. During a recent survey five county prosecutors voluntarily, and not in response to any specific question, submitted their opinion that the indigent defendant
is prejudiced by the lack of funds available for fact investigation by the assigned
counsel, specifically noting that the use by the defendant of the prosecutor's investigation file hardly overcomes this disadvantage. 1955 REPoRT 39.
91. In some county jails the facilities afforded counsel for interviewing the
defendant are far from adequate. Illustrative is the Camden County jail, where
the interview is conducted while the counsel and the prisoner are in tvo separate
rooms with a glass plate approximately eight inches square through which to
communicate.
There is some indication that in certain cases the police refuse to allow the
assigned counsel to interview the defendant until "they are good and ready," a practice
against which the judges apparently refuse relief. Interview With Daniel Degnan,
Member, Junior Section Committee on Indigent Criminal Representation, in Newark,

July 28, 1958.

The authors accompanied a few assigned attorneys at the prison interview and
the distrust of the prisoners toward the assigned attorneys was very apparent. Suggestions were made that an organized defender's office, with its prestige and reputation, would provoke more confidence on the part of the defendants.
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surrounding the alleged crime, he may still be unqualified to decide upon
a plea or trial if he is without prior criminal law experience. An evaluation
of the prosecution's case and a prediction of the probable penalties which
would result from a guilty plea or conviction at trial require familiarity with
criminal law which only practical experience can provide.9 2
The choice between a guilty plea or a trial cannot help but be influenced to some extent, perhaps only subconsciously, by the assigned
attorney's desire to avoid the costs of trial, which he himself must bear,
and to complete his obligation as quickly as possible. How strong an
influence this factor actually exerts is difficult to ascertain. The authors,
however, did encounter certain indications that the plea of guilty is advised
by some, undoubtedly a very small percentage, assigned attorneys as a
course of least resistance. Assuming that counsel determines upon a
trial as the best course of action under the circumstances, how effective a
role does he play within the present framework? A great many attorneys
have not sufficient time to conduct investigations personally, and, economically, are not in a position to bear the cost of an investigation by a
private detective. The rules have attempted to remedy this situation by
providing for the assignment of preceptees and law students to assist in
investigation and preparation of the case,9 but the 1955 report of the
Administrative Office of the Court pointed out that in only five counties
throughout the state was this provision being utilized.94 The result is that
"the entire defense investigation usually takes places while the attorney is
seated in a chair in the prosecutor's office," 9 5 a factor which has prompted
the observation that "the lack of independent defense investigators is one
of the most prominent defects in any defender system in any state. In a
state such as New Jersey, however, with its inadequate discovery procedure,
this defect reaches disgraceful proportions." 16 The rules do provide for
subpoenaing witnesses for indigents at no cost to the defense,9T but no pro92. The danger occasioned to the defendant is magnified by a practice in which
some prosecutors apparently indulge whereby charges are included in the indictment
which the prosecution realizes probably could not be proved at trial, thereby enabling
the prosecution to bargain with the assigned counsel by promising to strike the
superfluous charges in return for a plea of guilty to the charge or charges around
which the prosecution has built a more solid case. Ferguson, Formulation of Enforceine t Policy: An Anatomy of the Prosecutor'sDiscretion Prior to Accusation, 11
RuTGERs

L. R-v. 507, 524 n.90 (1957).

93. NJ.

RUL.

1:12-9(d).

94. 1955 REPoRT 14-15. Judge Richard Hartshorne, United States District
Court for the District of New Jersey, indicated to the authors that he assigns law

students to act in this capacity in cases arising in his court, which sits at Newark
He felt the system worked satisfactorily. Interview in Newark, Aug. 13, 1958.
Apparently the success or failure of this aspect of the system depends upon the proximity of law schools to the particular court involved. Both Rutgers and Seton Hall
Law Schools are located in the Newark metropolitan area.
95. Trebach, The Criminal Process and Legal Aid in New Jersey 104.

96. Id. at 105.
97. N.J. Rum.ES 3:5-10(b). Provision is also made for payment of witness fees,
including such mileage as may be allowed by law, at government expense in the case

of indigents.
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vision has as yet been made for the costs of expert testimony. Recognizing
this shortcoming, the 1955 report recommended legislation which would
provide for payment by the county for psychiatric examinations.9 8 The
need for expertise in certain specialized aspects of criminal law, e.g., ballistics, handwriting, medicine, cannot be underestimated. At present the
state resorts to expert examinations whenever it is deemed desirable to the
prosecution's case and the testimony of the state's witness goes unchallenged
unless the assigned counsel is willing to assume the costs of such an examination by an independent technician.
The indigent is also placed at a disadvantage by the fact that no
allowance is made for examination of prospective jurors at the state's
expense.9 9 The result is that in selection of the jury,' in the more serious
cases at least, the prosecutor is equipped with a dossier on each prospective
juror, enabling him to direct questioning in such a manner as will best
provoke answers disqualifying those individuals he finds undesirable, while
the assigned counsel is left to a spontaneous examination and his jealously
guarded peremptory challenges. 101
In the conduct of the trial itself, it is again most difficult to evaluate
the efforts of assigned counsel, though undeniably many of the participating
attorneys have performed commendably. Indeed, the courts on occasion
have expressly praised the efforts of assigned counsel.' 02 But it might be
well to consider here the observation of the public defender of Los Angeles
County, who recently stated:
"I have noted with disgust, from time to time, remarks made by
appellate justices in which they asserted that a certain defendant who
had assigned counsel was given the finest defense. From my experience, I do not see how a judge can tell whether a man had a good
defense, because what goes on in court possibly represents only 50 per
cent of the actual work done in the preparation of a trial. The investigation, the running down of sources of information, sometimes demands that you go beyond the . . . knowledge of the defendant in

gathering this information. Unless this was done a cross-examination,
however vigorous, would never bring out information that might be
revealed upon proper investigation." 30
98. 1955

RE:PORT

43.

99. In capital cases the statutory allowance of "reasonable compensation" has
been interpreted by some judges to authorize an expenditure for the purpose of conducting an examination of prospective jurors. See note 58 mepra.
100. N.J. Rurzs 3:7-2(a) provides for delivery of a jury list to the defendant
in certain cases.

101. N.J. RuLEs 3:7-2(c).
102. See, e.g., State v. Quatro, 44 N.J. Super. 120, 129 A2d 741 (App. Div.

1957).

103. Quoted in Trebach, The Criminal Process and Legal Aid in New Jersey

139-40.
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Sentencing Procedure

At the termination of the trial, if the verdict is in favor of the defendant, the assigned counsel's obligation is, of course, fulfilled. If, however,
the result is unfavorable, the assigned counsel still has a prominent role
to play in the sentencing process, a role which the counsel who has decided
to plead his client guilty also assumes. The attorney's efforts at this stage
are directed toward disclosure of any mitigating circumstances which might
be helpful in determining the proper sentence. 10 4 Here again the failure
to provide attorneys with reimbursement for expenses incurred significantly
limits the ability of counsel to effectively perform his function by appropriate
investigation, including psychiatric examination where indicated. The
assigned attorney's role at this stage of the proceedings is frequently little
more than a formality. The evil inherent in this situation is at once apparent when we consider the rehabilitory aspects of the current theory of
penal punishment, designed to particularize punishment to each individual
case.
Post-Conviction Proceedings

The rules formerly provided that "where the indigent person was
represented by an attorney at a criminal trial . . . and the attorney is of
the opinion that an appeal is justified, he may, with the consent of the
indigent person, join with any counsellor-at-law of this State in prosecuting
an appeal upon behalf of the indigent person."' 0 5 However, by an amendment to the rules effective September 4, 1957, one which has provoked
considerable criticism,1 6 the supreme court provided that the duties of
assigned counsel shall end after sentencing. 10 7 Thus an indigent defendant
must petition for a new assignment of counsel should he desire legal assistance to engage in post-conviction proceedings. 0 8 While tending toward
a more equitable distribution of the immediate work-load among members
of the bar, the revision would seem to overlook the advantages of having
the trial counsel with his superior knowledge of the facts of the case
prosecute the appeal. 1 9 Further the revision of necessity will occasion
delay in post-conviction proceedings." 0 However, appeals by assigned
104. Before the imposition of sentence, the rules provide for preparation by the
probation service of a pre-sentence report. NJ. Rur;Es 3:7-10(b). Thus, the attorney's efforts to obtain the most favorable sentence possible can be directed at this
stage toward bringing evidence in mitigation to the attention of either the judge or the
probation officer.
105. N.J. Rules 1:12-9(c) (1953).
106. See, e.g., Report of the Junior Section Committee on Indigent Criminal
Representation, 80 N.J.L.J. 237, 245 (1957).
107. N.J. RuLEs 1:12-9(b).
108. N.J. Rurms 1:12-9(c).
109. Report of the Junior Section Committee on Indigent Criminal Representation, 80 N.J.LJ. 237, 245 (1957).

110. Ibid.
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counsel are rare 11 and therefore most post-conviction proceedings by
indigents are by way of the writ of habeas corpus. Formerly, the rules
provided for the assignment of counsel pursuant to habeas corpus applications only "on a showing of reasonable doubt," 1 2 apparently demanding
some demonstration of a reasonable likelihood of success. The former rule
further provided for preliminary determination of this question by attorneys
assigned from the Habeas Corpus Advisory Committees of the Junior
Section of the Bar. 1 8 In State v. Almond,"l 4 however, the superior court
reversed a denial of an application for habeas corpus because the lower
court relied on the preliminary finding of a local attorney. The appellate
court declared that such a report can serve no more than an advisory
function: "It cannot . . . be a substitute for the court's own and inde-

pendent review." 1 The rule was then amended to eliminate both the requirement of reasonable doubt and the provision for preliminary review. L0
While the rules continued for a time to suggest that appointments for representation in post-conviction proceedings be made from the younger members
of the bar,117 recent amendments have omitted mention of the advisory committees of the Junior Section of the Bar Is and presumably assignments
are now to be made from the same master list employed in trial assignments,
though special assignment of counsel in cases deemed appropriate by the
judge would not seem to be. precluded.
Since the rules provide, unlike the mandatory language of rule
1:12-9(a) governing trial assignments, that assignment of counsel to conduct post-conviction proceedings is discretionary with the court, 1 " it is
appropriate here to examine the elements involved in this determination.
"If the application for the writ alleges facts which are uncontradicted by the record, and which, if proven, would prove a valid basis
for overruling the conviction, counsel is assigned by the judge. On
the other hand, if the judge takes the position that the defendant has
111. An appeal from a final judgment in a criminal cause in the trial division
must be taken within three months. N.J. Rtmas 1:3-1 (a).
112. N.J. Rules 1:12-9(d) (1953).
113. Ibid. The Junior Section of the New Jersey State Bar Association is conposed of those members of the state bar who are under thirty-six years of age.
114. 32 N.J. Super. 465, 108 A.2d 494 (App. Div. 1954).
115. Id. at 469, 108 A.2d at 497.
116. N.J. RuLis 1:12-9(c).
117. The amendment provided that "assignments for these purposes [appeals,
proceedings to correct illegal sentences, and writs of habeas corpus] may be made
from Habeas Corpus Advisory Committees organized by the Junior Section of the
State Bar Association." N.J. Rules 1:12-9(d) (Supp. 1956). Limiting assignments
for proceedings subsequent to conviction to such committees became impracticable
because in several counties no such committees were organized. 1955 REPORT 33.
118. N.J. RULES 1:12-9(c).
119. N.J. Ru.Es 1:12-9(c) provides in cases of this nature that the court "may assign an attorney." (Emphasis added.)
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absolutely no basis for a complaint, he is empowered both to deny the
writ and to deny the application for . . . counsel. . .. " 12
Thus, many applications for a writ of habeas corpus are decided without the
petitioner having the benefit of legal assistance. The severity of this procedure is mitigated by the fact that the judge in examining a petition for
counsel to pursue post-conviction proceedings will in all probability be
more indulgent than would be the case if the application were prepared by
an attorney. In addition, a decision on a habeas corpus application, like the
decision at the hearing on the writ itself, is never res judicata.' 2 ' But the
presence of mitigating factors does not eliminate the desirability of affirmative revision of this section of the rules.
Assuming the judge orders the writ to issue, the costs of conducting
a hearing on the writ can be substantial. Several of the New Jersey rules,
prompted in part by the decision of the United States Supreme Court in
Griffin v. IllinoisY2 have alleviated the major part of this burden. The
rules allow appeals in forma pauperis, providing for the waiving of filing
fees and the deposit for costs in the appellate court, and the submission
of typewritten briefs, appendices, petitions, or motions "if the facts warrant." m- So far as the cost of the transcript is concerned, this expense
was borne by the county in the past only for persons convicted of a capital
offense and sentenced to death.124 The failure to provide for the defrayment
of such expenses by the county in non-capital cases evoked the criticism of
the 1955 report,' but not until after the Griffin case was this practice
extended to non-capital cases. A rule effective January 1, 1957 now
provides:
"Where any indigent person convicted of any crime takes an appeal he
may file a verified petition with either the trial court or the appellate
court . . . showing that he is indigent and that a copy of the transcript of the record, testimony and proceedings at the trial is necessary
for the prosecution of his appeal, and such court, being satisfied of
120. Trebach, The Criminal Process and Legal Aid in New Jersey 158-59. See
also N.J. STAT. ANN. § 2A:67-17 (1952).
121. Wong Doo v. United States, 265 U.S. 239 (1924); Salinger v. Loisel, 265
U.S. 224 (1924); Hodge v. Huff, 140 F.2d 686 (D.C. Cir.), cert. denied, 322 U.S.

733 (1944) ; Leith v. Horgan, 13 N.J. 467, 100 A2d 175 (1953) ; State v. Fontano,
26 N.J. Super. 166, 97 A.2d 498 (App. Div. 1953) ; In re Tremper, 126 N.J. Eq. 276,
8 A.2d 279 (CI. 1939).
122. 351 U.S. 12 (1956) (state must supply indigent appellants with a transcript
where necessary to an appeal). See also N.J. STAT. ANN. § 2A:152-17 (Supp. 1958).

123. N.J. RuLs 1:2-7(a).
124. N.J. STAT. ANN. §2A:152-16 (1953), implemented by N.J. Ruvrs 1:2-7(b).
See also N.J. RuLEs 3:5-12. The 1955 REPORT indicated that it was the practice in

nine counties occasionally to allow the cost of a transcript of the record at public
expense in non-capital cases even in the absence of statutory authority. Id. at 32.
125. 1955 REPORT 43.
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his indigency and of his need for the transcript, may certify the expense and amount thereof to the county treasurer ....

126

It must be noted that under the rule the court is given power to grant
the petition only upon "being satisfied of . . . need for the transcript."
As one attorney pointed out to the authors : "This provision creates a vicious
circle, for often it becomes impossible to demonstrate the necessity for a
transcript without a copy of the transcript from which to argue your

need."

127

General Observations and Recommendations
It should not be assumed that the New Jersey system of providing
defense for indigent criminal defendants is less adequate than that generally
prevailing across the nation in the state and federal courts. At least an
organized system is in operation, which obviously assures better representation to the indigent faced with criminal prosecution than the traditional
catch-as-catch-can system. However, it would be appropriate here to
consider and analyze some general suggestions for improvement.
Regarding the test of indigency, the New Jersey system is more
28
where
liberal than that employed in other areas, including Philadelphia,
production of bail operates as an automatic disqualification for free legal
assistance. While in a few counties in New Jersey the production of bail
1
will usually preclude assignment of counsel, 2 the general policy is to consider the circumstances behind the production of bail, e.g., the nature of the
property involved or the amount of the bondsman's fee. This test would
seem more equitable, although somewhat more difficult of administration.
126. N.J. RuLEs 1:2-7(c), implementing N.J. STAT. ANN. §2A:152-17 (Supp.
1958). (Emphasis added.) On its face the rule is limited to instances of appeal and is
not applicable to habeas corpus proceedings, but the rule was designed to implement
N.J. STAT. ANN. § 2A:152-17 (Supp. 1958), which provides for certifying the cost of
the transcript to the county treasurer not only in "appeals to the Appellate Division of
the Superior Court," but also where "a copy of the transcript of the record, testimony,
and proceedings at the trial is necessary for the filing of any application [which on its
face would include the application for a writ of habeas corpus] with the trial court."
Consequently, it would appear that, when reading the rule in connection with the
legislation which provoked it, the rule is applicable to habeas corpus proceedings.
But cf. Rossmoore & Koenigsberg, Habeas Corpus and the Indigent Prisoner, 11
RuTGERs L. Rav. 611, 614 n.19 (1957), where the authors express some doubt as to
the applicability of the rule to habeas corpus proceedings.
127. Interview With Stephen Foley, Chairman, Junior Section Committee on
Indigent Criminal Representation, in Newark, Aug. 13, 1958. N.J. STAT. ANN.
§ 2A :152-17 (Supp. 1958), the legislation this particular rule is'designed to implement,
declares the judge may certify the expense of a transcript to the county treasurer upon
"being satisfied of the facts stated and of the sufficiency thereof. . . ."
This problem is magnified by the new rule providing for assignment of an attorney other than the trial counsel to conduct post-conviction proceedings. See text
and notes at notes 106-10 supra.
128. See text accompanying notes 188-89 infra.
129. The 1955 REPORT indicates that in four counties (Atlantic, Burlington,
Cape May and Cumberland) the production of bail has some adverse effect on the
assignment of counsel, and that in Atlantic and Cape May Counties the fact that a
defendant has presented cash bail will usually prevent assignment of counsel.
Id. at 9.
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A person facing criminal prosecution with a minimum of cash resources
should not be made to choose between freedom pending trial and representation by counsel during the trial. But its very liberality makes it more
susceptible of abuse.' 30 It has for some time been a practice in several
counties to permit assigned counsel to accept fees from the defendants to
whom they were assigned.131 Inasmuch as most of the criticism from the
bar directed to any system of providing free legal assistance is based upon
a belief that many people who could afford to retain an attorney take
advantage of the facilities provided, it might be desirable to expand this
practice into all counties.-as Several alternatives have been proferred to
reduce the possibility of abuse. Perhaps the most feasible is the plan suggested by Professor Trebach 1a3 whereby the county bar associations would
each submit a list of attorneys both qualified and desirous of criminal law
practice. Each doubtful case would be referred to a panel composed of
three members from this list who would investigate the economic status of
the applicant. To qualify for court-appointed counsel the defendant must
receive the unanimous approval of the panel.' 3 4
Recognizing the importance of representation upon arraignment, the
Junior Section of the State Bar Association has suggested that a rotating
panel of junior members be established to appear on all arraignment days
in order to eliminate the possibility of a defendant being forced to enter
his plea without legal representation. 35
130. Judge Richard Hartshornej Judge of the United States District Court for
the District of New Jersey, relates the case of the woman seeking assigned counsel
who was asked to explain the apparent inconsistency between her claim of indigency
and the fur coat in which she appeared. Hartshorne: "Equal Jushtce for All": The Bar
and the Indigent Criminal Defendant, 37 A.B.AJ. 104, 105 (1951).
Judge Thomas Madden, United States District Court for the District of New
Jersey, relates a rather amusing case from his own trial experience to illustrate
how an unsound test can be abused, and why. While a young practicing attorney
he was appointed to represent an indigent defendant. After obtaining an acquittal
the defendant offered him financial remuneration for his services. Amazed, Judge
Madden questioned the man and was advised that the defendant's own attorney had
advised him to utilize the indigent procedure as a means of winning the judge's
sympathy. Interview With Judge Madden, in Camden, July 2, 1958.
131. The 1955 REPoRT indicates that in eight counties the judge will allow compensation from the defendant in appropriate cases. Id. at 29.
132. Judge Waugh indicated he would favor a provision requiring defendants
receiving assigned counsel to compensate the attorneys representing them in periodic
installments when they are released and obtain remunerative work of some kind.
As an alternative he suggested that the defendants should be made to sign promissory
notes of from $50 to $100 depending upon the nature of the offense. If the notes were
ever collected, the resulting funds could be used to help operate the system. Interview
in Newark, July 28, 1958.
133. Trebach, The Criminal Process and Legal Aid in New Jersey 225. The
suggestion is offered in connection with Professor Trebach's proposal for a defender
system, but would not appear intrinsically limited to such a system.
134. Ibid. A suggestion has also been made that the probation office be given
responsibility for investigating and determining that an individual qualifies for indigent
assistance, subject to a fixed ceiling above which indigency would be conclusively
negated. Report of the Junior Section Committee on Indigent Criminal Representaon.,
80 N.J.L.J. 237, 245 (1957).
135. Id. at 245.
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Perhaps the prime deficiency of the present system is the quality of
representation which is afforded the indigent defendant. Because counsel
are drawn from the bar at large, many participating attorneys have had
little or no trial experience, and a great number of them have no present
familiarity with the criminal law. It has been suggested that the situation
might be remedied by permitting the assigning judge to compile a list of
attorneys who would voluntarily submit their names for participation in the
indigent defense program, and by allowing the court to award modest
compensation where it appears justified. 1 6 The great difficulty with
this scheme is that it is likely to attract only the younger members of
the bar seeking trial experience. While such a training program might
be beneficial to the profession, no educational benefit would justify compromising the level of representation. In the words of Professor Trebach:
"The criminal courts cannot be considered an extension of the law school
moot court system when the defendant happens to be indigent." 137
Another method which has received some public attention is to have
assignments made not from the bar at large but only from those practitioners
who are somewhat experienced in this field of the law.138 This plan might
be an improvement over the existing scheme, but it would appear unfair
to those few qualified attorneys unless compensation were provided at a
level comparable to fees obtained in private practice. If such compensation were provided, however, the system would probably be more expensive
than an organized defender's office and yet lack the advantages which inhere
in a centralized operation.
Perhaps the suggestion which would most improve the quality of
representation within the framework of the existing system is one which
would provide for the maintenance of a dual list of available counsel. Each
county bar association would be given the responsibility of determining
which of its members are not qualified for participation because of a total
lack of any criminal law or trial experience. The remaining names would
then be placed on two separate lists, one including those lawyers capable
of handling the most serious and complex criminal cases and another containing those deemed of sufficient experience and ability to handle criminal
cases of less gravity and complexity. A public or private official, supported
by the county or the bar, would confer regularly with the prosecutor to
determine the nature and probable development of cases to be prosecuted
in the near future. Possessed with some knowledge concerning the cases,
this official would then be in a position to assign the attorneys alphabetically
from the appropriate list. 3 9
136. Interview With Camden County Judge Anthony Mitchell, in Camden,
June 23, 1958.
137. Trebach, The Criminal Process and Legal Aid in New Jersey 98.
138. Interview With Honorable William Hyland, Speaker of the Assembly, in
Camden, July 11, 1958.
139. Interview With Judge Alexander P. Waugh, Essex County Superior Court
Assignment Judge, in Newark, July 28, 1958.
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There has also been some pressure to modify the present system by
providing for compensation to assigned attorneys for out-of-pocket expenses
or professional services or both. 140
The above recommendations are all designed to operate within the
framework of an assigned counsel system. It should be noted, however,
that much feeling has lately been manifested in New Jersey to abandon the
assigned counsel system entirely in favor of a public defender. The State
Bar Association recently adopted a resolution to recommend the enactment
of legislation providing 1) for payment of fees to assigned counsel in criminal cases where more than six hours of time are reasonably required in
defense of the case, and 2) that any county as an alternative might after
appropriate ordinance install a public defender on a trial basis at county
expense. 141 A bill was recently introduced in the state legislature, but failed
of passage, which would have provided for a public defender in each county
of the state to be appointed by the Governor with the advice and consent
of the Senate for a five-year term.142
140. The Report of the Junior Section Committee on Indigent Criminal Representation, 80 N.J.L.J. 237, 245 (1957), exhorted the enactment of legislation to provide for reimbursement for pre-trial and trial expenses. Likewise, the 1955 REPORT
recommended that "legislation should be sought providing for the payment by the
county of all necessary expenses upon approval by the court. Included should be
such incidental expenses as telephone and travel, and, with prior approval of the
court, such major expenses . . . as investigations."

1955 REPORT 43.

The Union County Bar Association in April 1957 adopted a resolution favoring
the continuation of the present assigned counsel system, but with provision for payment of fees to assigned counsel for services rendered other than at arraignment
or sentencing.
Legislation has been introduced in New Jersey to provide for compensation to
assigned counsel for reasonable and necessary expenses incurred in the representation
of indigent defendants. See Assembly Bill 533 introduced May 14, 1956 by Assemblyman Lebede; and Assembly Bill 537 introduced May 26, 1958 by Assemblyman Kraut.
141. 81 N.J.L.J. 265 (1958). See also Report of Junior Section Committee on
Indigent Criminal Representation, 80 N.J.L.J. 237 (1957), which concludes that "a
public defender, properly constituted, represents the ideal form of indigent criminal
defense and is the best system presently available." Id. at 244. The report contains a very interesting observation, fortified with statistics, that certain New Jersey
counties "are now providing limited assigned paid counsel in capital cases at both a
per capita and total cost in excess of that required for the operation of a complete
defender system in other jurisdictions." Id. at 245.
142. Assembly Bill 271, introduced Feb. 4, 1957 by Assemblyman Musto. The
bill was criticized as falling "far short of the minimum requirement of an adequate
form of public defender." Report of Junior Section Committee on Indigent Criminal
Representation, 80 N.J.L.J. 237, 245 (1957).
Assemblymen Musto and K-ijewski recently introduced a resolution to create a
commission to study and report to the governor and legislature on the advisability
of the creation of the office of public defender in the several counties of the state.
Assembly Joint Resolution 11, introduced Feb. 24, 1958.
Professor Trebach has developed a well-considered scheme for providing the
state with a defender. See Trebach, The Criminal Process and Legal Aid in New
Jersey 194-228.
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THE PHILADELPHIA STORY

Background
"In Philadelphia prior to 1934 the impecunious defendant was
practically helpless at the bar of the court. A haphazard practice of
assigning some lawyer who happened to be in the Court Room at the
time as counsel to represent an indigent defendant had utterly broken
down, and penniless defendants, except in murder cases, where rarely
represented. When they were, counsel often had had no previous
criminal trial experience. Pressed into service without notice, he had
no means of adequately preparing his defense. Often he was financially unable to spend the time or money required to find witnesses
and obtain their appearance in court. The sad plight of the poor man
accused of crime under these 'conditions can well be imagined. If
convicted, his resentment against a community in which he suffered
such fate unaided may well hinder rehabilitation and engender
recidivism." 143

To remedy this glaring weakness in the administration of criminal justice
in Philadelphia, the Philadelphia Voluntary Defender Association was
organized in 1934 as a non-profit corporation
"to provide for the representation in the courts of poor persons accused of crime who, by reason of their proverty, are unable to pay
counsel fees, and of persons accused of crime in cases which are
referred to the Association by charitable agencies, and which may be
assigned to it by the Judges of the several courts." 144
In 1937, the Association became a member agency of the Philadelphia
Community Chest program, from which it has since received the vast
majority of its funds.143 In 1939, the Association became a member of the
Social Service Exchange from which it receives much valuable information
on the background of its clients. 146 In 1947, it became a member of the
National Association of Legal Aid Organizations 4 7 (later known as the
National Legal Aid Association, and now the National Legal Aid and
Defender Association).
"From 1934 to 1947 the Defender office only handled prison cases
in the county courts. In 1947, on the request of the Federal judges,
it extended its activities to the representation of destitute persons
143. Philadelphia Voluntary Defender Association, Statement for Community
Chest, Jan. 15, 1955, p. 1 (hereinafter cited as STATEMENT).
144. Philadelphia Voluntary Defender Association, Articles of Incorporation 2d

(1934).
145. STATEMENT 2, 14. See also text accompanying note 245 infra.
146. STATEMENT 2.

147. Ibid.
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awaiting trial in the Federal court. Since 1947, its services are available to indigent defendants whose cases fall within the jurisdiction of
the Courts of Quarter Sessions and Oyer and Terminer of Philadelphia, and the United States District Court for the Eastern District

of Pennsylvania . . . ," 148
except for cases of murder which are handled under a special statutory
procedure by private assigned counsel. 149 In January 1958, the Philadelphia Voluntary Defender Association was renamed the Defender Association of Philadelphia in order to avoid "the misleading impression that the
services performed by the Association are casual, part-time and not compensated, when, in fact, the opposite is true." 150
Personnel of the Defender Association
The Governing Body
The Defender Association is governed by an unsalaried Board of
Directors,""1 presently consisting of forty-two members (thirty-five of
whom are attorneys),1 2 which has the responsibility of electing the officers
of the Association, the Executive Committee, and the Defender, as well as
5
formulating the general policy of the Association.63
The Executive Committee consists of a number of Directors who are empowered to exercise
the authority of the Board of Directors between meetings of the Board. 5 4
The Defender himself has the responsibility of carrying out the policy
formulated by the Board and the Executive Committee as well as being the
active head of the organization in its everyday affairs.- 5 Since the inception of the Association in 1934, only two individuals have served in the role
of Defender; Thomas E. Coogan served from 1934-46 and the present
Defender, Herman I. Pollock, has served ever since.' 56
The Salaried Staff
In addition to the Defender himself, the full-time staff in the Defender's
office consists of four Assistant Defenders (with a salary range of $4,500$7,500), a Chief Investigator (with a salary range of $3,500-$5,500), two
148. Ibid.
149. See text accompanying note 194 infra.
TWENTY-FoURTH ANNUAL REPORT OF THE DmEcToRs OF THE DEFENDER
AssocIATIoN OF PHII.ADELPHIA FOR THE YEAR JUNE 1, 1957 TO MAY 31, 1958 at 6

-150.

(1958)

(hereinafter cited as DIFEcroRs' REPORT).
STATEMENT 7.
152. DmEcToRs' REPORT lists the present directors on the inside cover.
statement in text is based on an analysis of the occupations of these men.
153. STATEMENT 7.
151.

154. Id. at 8.

155. Id. at 9.
156. Id. at 9-10.

The
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Assistant Investigators (with a salary range of $2,800-$4,000), and five
clerical and secretarial workers. 5 7
Assistant Defenders are selected for an indefinite period but, due in
main to the limited financial opportunities, they generally serve for only
two or three years and then move on to other jobs (many of them have
become Assistant District Attorneys). s Of the four present Assistant
Defenders, two have served for about a year, one for about two years, and
the fourth has served for about eight years (a rarity in the Defender's
office). Generally the only qualifications for the position of Assistant
Defender are two intangibles, "ability" and "social consciousness." Not
much legal experience is required and generally those chosen are only a year
or two out of law school. There are no stated qualifications for Investigators. For the past ten years, the Association has been hiring law
students as Assistant Investigators." °
The Volunteer Staff
To augment the permanent legal staff of the Defender's office a plan
was initiated in 1948 whereby the large Philadelphia law firms would
contribute the services of some of their younger lawyers to the Defender
Association for one-month periods. 6 0 Generally only one volunteer under
this program is taken each month, the Defender feeling that the presence
of too many short-term volunteers would create a danger of a great number
of unnoticed errors detrimental to the interests of the defendants. 16' The
volunteer under this program conducts interviews at the prisons, does legal
research, assists in trial preparation and, after a period of accompanying
an Assistant Defender and observing his techniques, is given an opportunity
to try cases himself.162 After a man has served his month with the
Defender's office, his name is placed on a membership list. Those on the
list are called upon in cases of emergency, such as the "crash program"
instituted in the criminal courts of Philadelphia during the March 1958
term of court when, in order to reduce the population in the untried department of the Philadelphia prisons, five additional courtrooms were used
to handle such cases. To cope with this situation, the Defender Association
enlisted the aid of twenty-one lawyers from this membership list, most of
them participating in this "crash program" on a full-time basis for at least
one week.'6 In this respect the Association is very aptly called an "accordian-like organization."
157.
158.
159.
160.

Interviews With the Defender, in Philadelphia, July 8 & 25, 1958.
Ibid.
Ibid.
STATEMENT 11.
161. Interview With the Defender, in Philadelphia, June 16, 1958.
162. STATEMENT 11.
163. DmicToas' REPoRT 2-3.
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A further system of supplementing the permanent staff of the Association was inaugurated in 1949 when an arrangement was consummated
between the Association and the University of Pennsylvania Law School
whereby a number of law students, for academic credit, would devote one
hundred hours to the Association, either during their third year of law
school study on a part-time basis, or during the summer vacation between
their second and third years of law study on a full-time basis."" In 1953,
a similar arrangement was made with the Law School of Temple University. 1 0 At any specific time there generally are two or three of these
law students working for the Association. 06 The students participate in
every phase of a case (although not necessarily the same case) except actual
representation of the defendant in the courtroom.
Sources of Clients
The Association normally secures its clients in any one of four ways:
(1) direct application by the defendant after commitment by the magistrate;
(2) court appointment at the arraignment; (3) application by the defend10 7
Most
ant's family or friends; or (4) request from penological officials.
clients (fifty-six per cent in the fiscal year ending May 31, 1958) are secured
through the direct application procedure.108 The defendant being held in
prison awaiting arraignment and trial is informed of the availability of the
Association through signs posted on the prison walls, through the prison
grapevine, or through advice from the prison guards. 0 9 Prisoners arrange
to see representatives of the Association by making request through prison
officials. Assistant Defenders, together with volunteer lawyers and law
students, make daily visits to the prison at which time the requesting
,prisoners are interviewed.170 If a defendant appears before the arraigning
court unrepresented, the judge inquires of him whether he wants the
Defender Association to represent him. An Assistant Defender is present
at all prison court arraignments, and, if requested by the defendant, will
164.

STATEMET 11.

165. Ibid.
166. Interview With the Defender, in Philadelphia, July 25, 1958.
167. Interview With an Assistant Defender, in Philadelphia, June 24, 1958.
168. Di~cvoRs' REPORT 11 lists the following breakdown as to the source of
clients served by the Association in the Philadelphia criminal courts during the fiscal
year ended May 31, 1958:
Defendant Through Prison Agent
2,336
Assigned by Court
1,053
Other
183
Unrecorded-Advisory Services
590
Total
4,162
169. Interview With an Assistant Defender, in Philadelphia, June 24, 1958.
170. Thirty to forty interviews are conducted daily, each lasting from fifteen
minutes to a half-hour. A prisoner is generally interviewed within four or five
days after he has submitted his request. Ibid.; Observations at Philadelphia County
Prison, June 24-25, 1958.
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confer with the defendant at that time and advise him as to his plea. Because of the limited opportunity to properly appraise the defendant's case,
the Assistant Defenders will almost invariably advise a not-guilty plea.
As with a request for jury trial, the plea may be subsequently changed before trial if investigation reveals the advisability of a different course. Such
defendants are then scheduled for regular interviews in the prison so that
the investigatory process may be commencedY1'
The Investigation
As noted, the investigative process begins with the interview of the
defendant in prison. Preliminary inquiry is then made by form letters
sent to the defendant's most recent employer, mental institutions in which
the defendant has been treated, and the like, to acquire information as to the
character and personality of the client. The case is then assigned for further
investigation. Much of the actual investigative work is undertaken by the
volunteer law students under the supervision of the Chief Investigator and
his assistants. However, if the case is of a nature which calls for special
tact and experience, e.g., interviewing a young girl who allegedly has been
raped, one of the permanent staff will be assigned the task.
The investigation has as its purpose not only the compilation of information for a proper trial of the case, but also a determination of the
actual indigency of the defendant. Close relatives are first contacted and
their aid and cooperation is solicited in securing the appearance of persons
who might serve as character witnesses for the defendant. Generally,
inquiry into the question of indigency is not pursued further than these
contacts with close relatives, even though the interviews are normally
conducted by telephone with no chance for observation of the accused's,
home. Since no representative of the Defender's office is present at the
magistrate's hearing and the transcript of testimony taken there is rarely
available to the Association,1 72 an effort is always made to interview the
prosecuting witnesses so as to ascertain the content of their testimony.
It was noted during the course of this study that some difficulty was
frequently experienced by the investigators, who are all white, in locating
171. Interview With an Assistant Defender, in Philadelphia, June 24, 1958.
The United States District Court for the Eastern District of Pennsylvania notifies
the Association of any indigents awaiting criminal trial therein as soon after commitment as possible. Interview With the Defender, in Philadelphia, July 8, 1958.
172. Transcripts of the magistrates' hearings are presently received by the Association in only about 10% of all cases. This has been attributed in the main to a
non-cooperative attitude on the part of the magistrates. Interview With the Defender, in Philadelphia, Feb. 19, 1959. Although the District Attorney's office
does receive transcripts of these hearings, even it has registered complaints about
delay in receiving them. BuREAu OF MuNIcIPAL RESEARCH AND PENNSYLVANIA
EcONoY LEAGUE (EAsTERN DIVISiON), THE MAGISTRATES' COURTS OF PH.LADELPHIA

89 (rev. ed. 1958). In order to rectify this situation, a bill, which would compel
the magistrates, upon request by the Association, to forward such transcripts to the
Association within ten days after the hearing, has recently been submitted to the
Pennsylvania legislature. Pa. H.B. 91, Jan. 28, 1959. See 140 LEGAL INTELLIGENCER
(Philadelphia) 142 (1959).
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and interviewing negro witnesses. Many of these people were distrustful
and reluctant to disclose information which they no doubt would have were
they confident that the investigator was acting in the interests of the defendant. It is suggested that the number of negro defendants whom the
Defender Association serves would warrant the employment of a negro
investigator for the peculiar abilities which he could contribute to many
of these cases.
Trial Preparation
Because of the limited professional staff of the Defender's office, the
trial attorneys generally do not have opportunity to review the files of their
clients until the afternoon before the day of trial.173 They are aided to some
extent in their rushed preparation by the volunteer attorneys or law students in the research of unfamiliar legal problems which the files indicate
are likely to arise. 174 In an attempt to overcome the inexperience of the
Defender's attorneys, and the haste with which each individual case is
prepared for trial, it has become a part of office routine for the staff to hold
informal conferences at the close of each day's courtroom work during which
the staff attorneys discuss their legal experiences of the day and the
peculiarities of the judges before whom they appeared. Perhaps the most
significant trial disadvantage confronting the members of the Defender's
staff is that they rarely, if ever, come into personal contact with the defendant or the witnesses until the day of the trial.
The Trial
Although most of these attorneys have had little trial experience prior
to their association with the Defender's office, 175 because of the great number
and variety of cases which they handle, their necessary observation of other
trial attorneys, and the post-trial office conferences, they become quite
competent in a very short time. The general consensus of those members
of the bench and bar interviewed by the authors is that the Defender Association provides much better representation than does the average attorney
in Philadelphia private practice, although, as is to be expected, the representation is not thought to be as good as that provided by the best of the
173. Contrast with this the fact that the Assistant District Attorney, who is

opposing counsel in these cases, prepares for trial at least a week in advance. However, since the Assistant District Attorney is responsible for the orderly presentation
of the case and has the burden of proving guilt beyond a reasonable doubt, he has
much more to do in trial preparation than does defense counsel. Interview With an
Assistant District Attorney, in Philadelphia, July 15, 1958.
174. It is interesting to note that, despite the haste with which the Assistant
Defender prepares for trial, one Assistant District Attorney, with three years' experience as an Assistant Defender, stated that in all his experience he could not
remember one instance where a legal problem had arisen at trial where the Assistant
Defender was not prepared as well, if not better, than the opposing Assistant District Attorney. Ibid.
175. See text following note 158 supra.
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criminal attorneys. 76
In addition, the District Attorney considers the
Assistant Defenders to be more formidable opponents than most attorneys.17 7 One apparent indication of the effectiveness of legal assistance
provided by the Association is that, whereas in 1957 defendants were
acquitted in 18.8 per cent of all cases handled by the Philadelphia District
Attorney's office,' 7 s 21.9 per cent of defendants represented by the Association in Philadelphia criminal courts were acquitted during the Association's most recent fiscal year, which, included seven months of 1957.179
Since the Defender does not handle murder cases, expert testimony is
utilized only in very rare cases.'80 Generally the prosecution introduces
expert testimony (aside from psychiatric) in these cases only in relation
to such matters as drunkenness and drug identification."" Usually in such
matters contra-experts will not be introduced, and reliance will be placed
solely on cross-examination. It must be noted in this regard, however, that
except as to psychiatric testimony, the use of contra-experts in the Philadelphia criminal courts is exceedingly rare182 The Defender does make
use of psychiatric testimony for sentencing purposes, free psychiatric services being available from two sources: (1) the Neuropsychiatric Clinic of
the Philadelphia Court of Quarter Sessions,s 3 and (2) the Veterans Administration resident psychiatrist. 84
Appellate Practice and Policy
The Defender Association appeals relatively few cases, only one or two
cases annually.'15 This is not atypical of the experience of private counsel
in handling the class of cases which are assigned to the Defender's office,
viz., non-murder cases.' 8 6 It has been suggested, however, that the
176. Interviews With Various Judges and Attorneys, in Philadelphia, June, July
& Aug. 1958.
177. Interview With the District Attorney of Philadelphia, in Philadelphia,
June 23, 1958.
178. Out of 12,803 cases tried there were 2,409 acquittals. DisTRicr ATTORNEy's
OFFICE OF PHILADELPHIA, ANNUAL REPORT 26 (1957).
179. Out of 2,593 cases tried there were 559 acquittals. DRECTORs' REPORT 11.
See also text at pp. 853-54 infra.
180. Interview With the Defender, in Philadelphia, July 25, 1958.
181. Ibid. Interview With the District Attorney of Philadelphia, in Philadelphia,
June 23, 1958.
182. Ibid.
183. The Neuropsychiatric Clinic of the Philadelphia Court of Quarter Sessions
was organized in 1951 to make psychiatric examinations of those defendants referred
to the Clinic by the various judges. See Note, 29 Tmnp. L.Q. 347, 353-55 (1956).
The Clinic presently has the full-time services of two psychiatrists and two psychologists.
184. Interview With the Defender, in Philadelphia, June 16, 1958.
185. Interview With the Defender, in Philadelphia, July 25, 1958.
186. Ibid. The Defender estimates that the average cost to the Association of
an appeal is between $200 and $300. Although there are no available statistics as to
the percentage of non-murder convictions that are appealed by private counsel, the
District Attorney's office secured 10,394 convictions in 1957 yet handled only twentyeight appeals that year.

DisTaicr ATToRNEY's

OFFICE OF PHILADELPHIA,

ANNUAL

REPORT 26-27 (1957). The Assistant District Attorney in charge of the Appeals
Division estimates that appeals are taken in no more than .002 of all non-murder
convictions. Interview With an Assistant District Attorney, in Philadelphia, Feb.
25, 1959.
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Defender Association should assume a responsibility toward the class of
persons whom it represents greater than its responsibilities as counsel to
individual defendants. 8 7 The theory is that there is no organized "vested
interest" in the field of criminal law, as is the case with civil controversies,
which will carry questions to the attention of the higher courts when the
prediction of a successful appellate ruling is somewhat less favorable than
might justify the expenditure of private funds by individual defendants.
In the field of civil litigation insurance companies, banking institutions, and
other large commercial corporations fulfill this need. In certain limited
areas of the criminal law such organizations as the American Civil Liberties
Union and the National Association for the Advancement of Colored
People perform this adversary function, but the great bulk of decisional law
in this field goes without attack because the general financial level of
criminal defendants does not admit to response where the investment in
an appeal is better justified for academic considerations than personal
vindication. There can be little question that, within the confines of conduct
not prejudicial to the personal interests of the individual defendant, the
performance of such a function would be desirable. However, in view of
the specific purpose for which the charitable contributions are made available for the support of the Association, it would seem that a general program
in the interests of criminal defendants as a class should not be undertaken
until the services offered individual Philadelphia defendants are improved.
It is suggested that practical deficiencies in current operation should demand
priority in the application of additional funds over altruistic endeavors of
a loftier nature.
Cases Not Handled by the Defender Association
Bail Cases
The Defender Association of Philadelphia does not make its services
available to any defendant who has been able to produce bail, even though
the actual circumstances involved are such that the individual is not
financially able to hire private counsel.' 8 8 This seemingly arbitrary exclusion of certain indigents is the result of a twofold consideration. (1) In
Philadelphia, trials of defendants who are not out on bail are held in courtrooms separate from those of defendants out on bail. If the Association were
to represent defendants in the latter category, it would be required to man
additional courtrooms; at the present time the Association simply does not
have the manpower. (2) If bail cases were handled, a much more extensive investigation into the matter of the defendant's indigency would be
187. Interview With a Director of the Defender Association of Philadelphia,
in Philadelphia, July 9, 1958.
188. Solmssen, Our Voluntary Defender, 20 SHINGLE 231, 232 (1957).
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required than is presently pursued in order to eliminate those defendants
89
who make false claims of indigency.1
When a defendant is out on bail but nevertheless proves to the satisfaction of the court that he is financially unable to hire private counsel, the
court will revert to the old appointed counsel system and appoint counsel
The attorney appointed has the right
from a panel of young attorneys.1'1
191
to collect a fee if he can get it.
Conflict of Interests
The Association will refuse any case where the interests of the defendant are likely to conflict with the interests of a defendant whom the Associa1 2
In such a case, the court will
tion has already undertaken to represent.
will be made from a
appointment
an
be informed as soon as possible and
193
cases.
bail
in
as
lawyers
young
of
panel
Murder Cases
In Pennsylvania there is a statutory requirement that
"whenever any person being under indictment, charged with murder,
shall make and file with the clerk of the court of quarter sessions an
affidavit setting forth that he or she is wholly destitute of means to
employ counsel and prepare for his or her defense, the judge . . .
shall assign to such person counsel, not exceeding two, to represent
and defend such person at the trial of the case." 114
The general practice of the Philadelphia courts in these cases is to appoint
two members of the bar (notwithstanding the fact that the statute clearly
envisions the appointment of only one in some cases), one being a younger
member of the bar who will do the "leg work" and the other being an older
95
Appointments
member who will provide the necessary legal experience.
list rotates
which
bar,
of
the
of
members
a
list
from
are made by the judges
method of
own
his
having
judge
each
from one judge to the next with
189. As already noted, the extent of investigation into the matter of indigency
consists for the most part of the prison interview, interviews with the members of
the defendant's immediate family, and, where the interview with the family is had
at their homes, the investigator's personal observations of the surroundings therein.
Were the Association to process applications of those already out on bail, a much
more extensive investigation of indigency would be required, if only to satisfy the
bar that the Association is not providing free counsel for those who would otherwise
be in a position to hire private counsel.
190. Interview With a Judge of the Philadelphia Court of Common Pleas, in
Philadelphia, July 22, 1958.
191. Ibid.
192. Defenders' Report (Philadelphia), Dec. 1954, p. 4; Interview With the Defender, in Philadelphia, July 8, 1958.
193. Interview With the Defender, in Philadelphia, July 8, 1958.
194. PA. STAT. ANx. tit. 19, § 784 (Supp. 1958).
195. Interviews With Various Attorneys and judges, in Philadelphia, July &
Aug. 1958.
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selection.'9 6 To some extent these appointments are made as a matter of
patronage by the judges to their friends. 197 Although the statute provides
that "the trial judge sitting at the trial of the cases may allow such counsel
all personal and incidental expenses . . . and also reasonable compensation for services rendered, not exceeding five hundred dollars for each
. 198 almost invariably the statutory maximum of five huncounsel ..
dred dollars is paid to each appointee. Both the judges and the appointees
consider this as compensation for services rendered and not as reimbursement for expenses incurred. 199 Indeed it has been asserted that there are
many instances where appointed counsel in these cases have, in order to do
an adequate job of representation, been fortunate to "break even" monetarily.20 Thus, it has been recommended by many,20' including the District
Attorney,2° 2 that this legislation be amended to provide reimbursement for
all necessary expenses incurred as well as compensation for the time devoted
to the case.
Although the representation provided in these cases, as in any appointive system, varies according to the individual attorney involved, on the
whole it is felt that the defendants are adequately represented. The appointees are generally quite dedicated, at the very least because the attorney
knows that a man's life may depend upon the adequacy of the representation he provides.23
196. Interview With a Judge of the Philadelphia Court of Common Pleas, in
Philadelphia, July 22, 1958.
197. Interviews With Various Attorneys, in Philadelphia, July & Aug. 1958.
198. PA. STAr. AmN. tit. 19, §784 (Supp. 1958).
199. Interviews With Various Attorneys and Judges, in Philadelphia, July & Aug.
1958.
200. Interview With an Attorney, in Philadelphia, July 16, 1958.
201. Interviews With Various Attorneys, in Philadelphia, July & Aug. 1958.
202. Address by Victor H. Blanc, District Attorney of Philadelphia, Ninth Annual
Convention of the National Association of County and Prosecuting Attorneys,
Atlantic City, N.J., July 28, 1958, as reported in 139 LEGAL INTELLIGENCER (Philadelphia) 111 (1958).
203. Interview With Various Attorneys, in Philadelphia, July & Aug. 1958. The
most outstanding example of the dedication and perseverance of court appointed
counsel in these cases is evidenced by the story of Aaron "Treetop" Turner charged
with the murder of Frank Endres on December 15, 1945 and arrested on June 3,
1946. Counsel was appointed by the court in July 1946, and one of those appointed
continued to represent Turner throughout the whole drawn out matter. Due mainly
to the stubborn persistence of the court appointed counsel, five separate convictions
of Turner were reversed-once by the United States Supreme Court (Turner vPennsylvania, 338 U.S. 62 (1949), reversing 358 Pa. 350, 58 A2d 61 (1948), decided
together with Watts v. Indiana, 338 U.S. 49 (1949)), thrice by the Pennsylvania
Supreme Court (Commonwealth v. Turner, 389 Pa. 239, 133 A.2d 187 (1957);
371 Pa. 417, 88 A.2d 915 (1952) ; 367 Pa. 403, 80 A2d 708 (1951)), and once by the
Philadelphia Court of Quarter Sessions sitting en bane (Commonwealth v. Turner,
1 Pa. D. & C2d 11 (C.P. 1953)). See also the case involving Turner's alleged
accomplice and prosecution witness who changed his story after the third trial and
refused to testify at the fifth trial, thereupon being cited for contempt. Commonwealth v. Lofton, 389 Pa. 273, 133 A.2d 203 (1957). In this latter case, Turner's
court appointed counsel, to better serve his client's interests, gratuitously represented
Lofton (the alleged accomplice).
The Turner cases dragged on for over eleven years with counsel for Turner
continually obtaining appellate court opinions ruling inadmissible so many aspects
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The most serious defect in the present statutory system for appointing
counsel in murder cases, aside from the generally unremunerative rate of
compensation, is that counsel are not appointed at a sufficiently early stage
of the proceedings. At present attorneys are not assigned before a true
bill has been returned by the grand jury. The gravity of a murder charge
indicates that adequate legal representation demands that a person so accused be afforded the benefit of trained counsel from the time of his arrest.
Not only is the task of uncovering witnesses aggravated by the passage of
time, but the accused himself most urgently needs professional advice and
protection between the time of his arrest and his presentment to the grand
jury. Mechanically, this objective could be obtained by obligating the police
to inform all persons arrested on a murder charge of their right to counsel,
and, upon claim of indigency by the arrestee, immediately notify the clerk
,of the court. Appointment of a single attorney would seem to be sufficient
at this stage, and a portion of the statutory fee could be awarded by the
court should the suspect be freed without indictment.
Magistrates' Courts
The magistrates in Philadelphia have criminal jurisdiction in two general types of cases: (1) in the case of indictable offenses, the magistrates
are given the power to conduct preliminary hearings to determine whether
or not the accused shall be held for court; 204 (2) there are certain types
of minor criminal offenses which the magistrate is authorized by statute
to try himself.20 5 At the present time there is no system whereby the
of the Commonwealth's case against Turner on constitutional and evidentiary
grounds that an exasperated Pennsylvania Supreme Court, on June 6, 1957, in
reversing the fifth conviction, also ordered the Commonwealth to drop the charges
against Turner unless it had better evidence against him. Commonwealth v. Turner,
389 Pa. 239, 133 A.2d 187 (1957). It was in this case that Justice Musmanno, in a
special concurring opinion, paid the following tribute to counsel: "And now that an
eleven year continuous endeavor for justice has apparently reached the only conclusion it should have reached, I cannot help but express a renewed and continuing
admiration for lawyers who, despite rebuffs and seeming failure, carry on, in the
tribunals set up by the genius and fairness of the American people, in the search for
the priceless jewel of truth." Id. at 271-72, 133 A.2d at 202 (concurring opinion).
Finally, on June 19, 1957, the District Attorney of Philadelphia nol-prossed the
case. Philadelphia Evening Bulletin, June 19, 1957, p. 1, col. 1. In each of
these Turner cases all that the defense counsel received was the full statutory fee;
there was no additional reimbursement for the time spent by counsel relative to the
various appeals, although the Commonwealth did pay the actual costs of the appeals.
204. For the historical source of this power, see BURE:Au oF MUNICIPAL RESEARCH AND PENNSYLVANIA ECONOMY LEAGUE (EAsTERk

DrmsioN),

op. cit. slipra

note 172, at 23.
205. "In general, the offenses which the magistrate is authorized by statute to
try are those which most people would call 'minor crimes.' They include two broad
classes of offenses: (a) violations of city ordinances of all kinds, including traffic,
health, building, zoning, and fire codes; and (b) violations of state laws, such as
sections of child labor, school, pure food, and factory acts, of the Vehicle Code,
and relatively minor examples of anti-social conduct, such as drunkenness, vagrancy,
disorderly conduct, and a host of miscellaneous offenses." Id. at 30-31. For a discussion of the distinction between "summary offenses" and "penalty offenses" see
id. at 31-32.
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indigent defendant in either of these two classes is provided counsel. Recent
studies of the operations of the Magistrates' Courts of Philadelphia,20 6
noting numerous defects in the present system such as lack of legal background in most of the present magistrates, political favoritism, and lack of
judicial dignity in these courts, have all emphasized the problem presented
by the lack of legal representation for the indigent defendant.20 7 The most
recent study, that by the Bureau of Municipal Research and the Pennsylvania Economy League (Eastern Division), makes inter alia, the recommendation that the Defender Association represent indigent defendants in
these courts 208 In evaluating this proposal it must be noted that to effectively provide the additional service the Defender Association would be
required to assign an attorney to each of the twenty-eight Magistrates'
Courts in the city, or, at the least, to the one central and twelve divisional
police courts as does the District Attorney's office.20 9 With the present
limited staff in the Defender's office, this would seem impossible. Until
a more centralized structure is provided in the Magistrates' Courts, there
can be no hope that the Association will represent indigents before the
magistrates.
Municipal Court
210
(1) Civil,211
The Municipal Court of Philadelphia has five divisions :
2
21 3
2 14
(2) Criminal,' (3) Juvenile,
(4) Domestic Relations, and (5) Misdemeanant. The Association does not yet provide representation in any of
the cases tried in Municipal Court. Because of individual peculiarities in
two of these divisions they require further explanation.

206.

BURF-uU OF MUNICIPAL RESEARCH AND PENNSYLVANIA

ECONOMY LEAGUE

DivIs ON), op. cit. supra note 172; Foote, Compelling Appearanwe in Court:
Administration of Bail in Philadelphia,102 U. PA. L. Rav. 1031 (1954) ; Note, PreHiminary Hearings on Indictable Offenses in Philadelphia, 106 U. PA. L. REv. 589
(EAsTRzx

(1958).
207. One writer reports that out of 857 hearings observed, defendants were
represented in only 130 of them. Foote, supra note 206, at 1037.

208.

BUREAU OF MUNICIPAL RESEARCH AND PENNSYLVANIA

(EAsTrER

209.

ECONOMY LEAGUE

DmvxsIoN), op. cit. supra note 172, at 168-69.
DisTRicr ATToRNEY's OFFICE OF PHu.ADELPHIA, ANNUAL RFORT

210. MUNICIPAL COURT OF PHILADELPHIA, ANNUAL REPORT

18 (1957).

A4 (1956).

211. This division handles all civil actions at law or equity where the value
of the amount in controversy is $5,000 or less and also handles adoption proceedings.

PA.

STAT.

ANN. tit. 17, § 693 (Supp. 1958).

212. Municipal Court has concurrent criminal jurisdiction with the criminal
courts of Philadelphia except in cases of arson, burglary, murder, voluntary manslaughter, treason or misprision of treason, violation or conspiracy to violate the
election or registration laws of the Commonwealth, embezzlement by any public
officer, or any offense involving breach of official duties of any public officer. PA.
STAT. ANN. tit. 17, § 694 (1930).
213. See text and note at note 219 infra.
214. This division handles all "family" matters other than divorce, adoption, or
matters falling within the jurisdiction of the juvenile division. The cases include
desertion, non-support and child custody. MUNICiPAL COURT OF PHILADELPHIA,
ANNUAL REPORT A7 (1956).
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Juvenile Court
In 1954, in the widely discussed opinion in Holmes' Appeal,216 the
Pennsylvania Supreme Court not only ruled that the various constitutional
safeguards afforded one accused of crime are not applicable to the Juvenile
Courts because "the proceedings in such a court are not in the nature of
a criminal trial," 2 16 but also sanctioned the use of hearsay testimony and
permitted secret reports on which the judges in these courts rely to be
withheld from defense counsel. Recently, that same court ruled 217 that, in
sentencing an adult offender, the criminal courts can consider the offender's
juvenile "record," although a statute precludes such "record" from being
218
introduced as evidence.
The present Juvenile Court of Philadelphia was established in 1933
and is given exclusive jurisdiction in "all proceedings affecting delinquent,
neglected and dependent children." 219 There are no published rules of
court. 22 0

In the normal situation

2

1

in "delinquency" cases, after the child

is arrested he is taken to police headquarters for identification. If not discharged, for lack of identification, he is then taken to the Youth Study
Center where he is given a psychological interview and a physical examination. After a period of incarceration, which may last days or even weeks,
there is the "intake interview." This resembles a magistrate's hearing,
except for the absence of prosecuting witnesses.
Prior to the actual court "hearing" juvenile authorities conduct an
investigation into the child's background and the particular circumstances
which led to his arrest, but "the amount of or the extent of investigation for
Court hearing is a well kept Juvenile Court secret. One is never advised
how or who compiles each voluminous file." 222
215. 379 Pa. 599, 109 A.2d 523 (1954).
216. Id. at 603. 109 A.2d at 525.
217. Commonwealth ex rel. Hendrickson v. Myers, 393 Pa. 224, 144 A.2d 367
(1958).
218. PA. STAT. ANN. tit. 11, § 261 (1939). "The disposition of a child . . . in
a juvenile court shall not be admissible as evidence against the child in any case or
proceeding in any other court."
219. PA. STAT. ANN. tit. 11, § 244 (Supp. 1958). A "child" is a minor under
the age of eighteen. PA. STAT. ANN. tit. 11, §243(2) (Supp. 1958). A "delinquent
child" is anyone of the following: "(a) A child who has violated any law of the
Commonwealth or ordinance of any city, borough or township; (b) A child who, by
reason of being wayward or habitually disobedient, is uncontrolled by his or her
parent, guardian, or custodian or legal representative; (c) A child who is habitually
truant from school or home; (d) A child who habitually so deports himself or herself
as to injure or endanger the morals or health of himself, herself or others." PA. STAT.
ANN. tit. 11, § 243(4) (1939). Proceedings may be instituted: "1. Upon the petition
of any citizen, resident of the county . . . [or] 2. Upon commitment, by a magistrate, . . . of a child arrested for any indictable offense, other than murder, or for
the violation of any other laws of this Commonwealth or the ordinance of any city,
borough or township." PA. STAT. ANN. tit. 11, § 246 (Supp. 1958).

220.

WOOLsTON, HAiBOOK FOR PRAcricE BEFOR THE JUVENILE COURT OF PHlLA-

1 (Preliminary Draft 1958).
221. The description in text of the normal procedure is taken from
op. cit. supra note 220, at 3.
222. Id. at 4.
DELPHIA

WOOLSTON,
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Finally there is the "hearing" itself. The Juvenile Court acts do not
attempt to regulate the procedure in these hearings, nor has the local
Juvenile Court adopted any set rules of procedure.as "In practice, the
manner in which a hearing is conducted is largely determined by the attitude
of the presiding judge." 224 Generally, the hearings 2 2 5 commence with a
probation officer reading a detailed report of the investigation, conducted by
the juvenile authorities into the circumstances surrounding the offense and
arrest of the juvenile, including a summation of the statements of alleged
witnesses (who are usually not present at the hearing). In addition, even
before the particular child is brought before him, the judge has before him
a complete summary of the background of the child, including a record of
prior arrests and dispositions and a recommendation by the Youth Study
Center as to what the child's sentence should be. All this is available to
the judge for scrutiny before any adjudication of "delinquency" has been
made. Counsel in these cases is almost wholly lacking. One judge estimates that ninety-five per cent of the juveniles are not represented by
counsel,2 2 6 and personal observation tends to bear this out.22 7 The same
judge estimates that about eighty per cent of the juveniles before the court,
upon being confronted with the probation officer's report, readily admit
22 8
guilt.
In order to rectify some of the glaring weaknesses in the Juvenile
Courts, the Philadelphia Bar Association in December 1956 created the
Juvenile Service Subcommittee of its Public Service Committee to establish
a panel of lawyers who would make their services available to "defendants"
in Juvenile Court.2 9 The subcommittee's function is to provide counsel
for any juvenile who requests it, whether indigent or not. A "nominal"
fee is charged where the family can afford it? 0 The biggest problem that
has faced the subcommittee to date has been the inability to inform the
juvenile and his family of the availability of the services of these lawyers
and to make these people aware of the real need for legal assistance in
223.
224.
225.
Juvenile

Id. at 1.
Id. at 5.
What follows in text is based on personal observations in Philadelphia
Court, July 16, 1958, and an interview on the same day with one of the

Assistant District Attorneys assigned to Juvenile Court. For a not atypical account

of procedure in Philadelphia Juvenile Court, see Mr. Justice Musmanno's dissent in

Holmes' Appeal, 379 Pa. at 617-21, 109 A.2d at 531-33, wherein he describes the
"hearing" accorded Joseph Holmes, the description being interspersed with Mr. Justice
Musmanno's own cryptic comments.
226. Interview With a Judge of the Philadelphia Municipal Court, in Philadelphia, July 14, 1958.
227. Of 25 cases observed on July 16, 1958, counsel was present in only 3.
228. Interview With a Judge of the Philadelphia Municipal Court, in Philadel-

phia, July 14, 1958.
229. Carroll, The Juvenile Service Subcommittee, 20 SHINGLE 73 (1957).
230. Juvenile Service Subcommittee, Combined Minutes, Progress Report and
Agenda, May 9, 1957.
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Juvenile CourtP' Much of this failure has been attributed to a lack of
cooperation, and even active resistance, from social workers connected with
the Youth Study Center. 2 2 Obviously, the major problem in this area, as
far as representation by counsel is concerned, is not merely one of providing
representation for the indigent, but of providing representation for all.
Non-Support Cases
There is one class of cases in the Domestic Relations Division of
Municipal Court in which an individual who has already been ordered by
the court to provide support for certain persons (usually his children) is
alleged to have fallen in arrears in his payments and is now brought before
the court in contempt proceedings. Generally, in these cases, there is no
dispute over the fact of arrearages and the actual controversy before the
court concerns the defendant's explanation of the reason for the arrearages.Y2
In most of these cases the judge lectures the defendant and tells
him to speedily find a job, although in some instances a sentence of a month
or two in prison is imposedPa4 The defendants in these cases are usually
not represented by counsel, although the lack thereof is not as pronounced
as in Juvenile Court.235 Since the instances where actual punishment is
imposed are rare, 6 and since the fact of non-payment is invariably not
disputed, the only function that counsel usually serves in such cases is as
a spokesman for the oftentimes unintellegible defendant who may have a
very valid excuse but is unable to communicate it to the court.
The Problems
At the present time there are many serious weaknesses present in the
manner in which indigents accused of crime are represented in Philadelphia.
Lack of Representation in Certain Areas
As has been already indicated, there are several situations in which
the indigent accused of crime receives no representation whatsoever, i.e.,
231. Interview With the Chairman of the Juvenile Service Subcommittee, in
Philadelphia, July 17, 1958.
232. Interviews With Various Attorneys, in Philadelphia, July & Aug. 1958.
"The employes of the Municipal Court have taken the position that there is no necessity for representation by a lawyer and the families of juveniles have not appeared
willing to go to much trouble, let alone expense, to obtain representation. .. ."
Report of the Committee on Public Service of the Philadelphia Bar Association,
139 LEGAL INTELLIGENCER (Philadelphia) 629 (1958).
233. Observations in Philadelphia Municipal Court, July 21 & 26, 1958.
234. Of 26 cases observed on July 21, 1958, the defendant "got off" with a
warning in 22; in 2 cases, there was private settlement; in each of 2 others, the
defendant was sentenced to 30 days in prison; in 1 case, the defendant was sentenced
to 60 days in prison; in the other case, the defendant was sentenced to 120 days in
prison. Every one of those sentenced to prison had been before the court at least
once before and "let off with a warning."
235. Of the 26 cases observed, defendant had counsel in 4.
236. See note 234 supra.
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those criminal or "quasi-criminal" cases falling within the jurisdiction of
the Municipal Court (except for those few cases in Juvenile Court in which
the Juvenile Service Subcommittee of the Bar Association has been able
to provide representation) and those cases falling within the jurisdiction
of the Magistrates' Courts.
Understaffed and Underpaid Defender's Office
Using the Philadelphia District Attorney's office for comparative purposes, there can be no conclusion except that the Defender's office is both
understaffed and underpaid. Whereas at the end of 1957 the District
Attorney's office had twenty-six Assistant District Attorneys,2 7 the Defender Association has been operating with four Assistant Defenders, yet
the District Attorney's office tries only about five times as many cases, 8
There were eleven county detectives and eighteen police officers assigned
to the District Attorney's office in 1957 to investigate cases, conducting 4,035
investigations during that year.2 9 The Defender's office, with the equivalent of about six or seven full-time investigators, 24 0 investigated cases involving 4,285 defendants in its most recent fiscal year. 241 In 1957 the District Attorney's office employed thirty-nine secretarial and clerical workers,
two legal process clerks, one law clerk, and fifteen process servers. 242 In
the Defender's office there were only five clerical employees, the investigating staff serving all subpoenas.
Despite the commendable performance by the staff, it is quite apparent
that the four experienced investigators (one of whom also performs administrative duties) and two or three inexperienced law students (who
spend about half their time conducting prison interviews) cannot adequately investigate the seventy or so cases that are processed each week.
Furthermore, a trial attorney who has never met his client until the trial
and knows nothing about his case until the afternoon before, no matter how
detailed a report he may receive from others, cannot adequately prepare
his case nor insure that the defendant will be presented in the best possible
light to the judge and jury. Frequently a complete knowledge by the trial
attorney of all the circumstances surrounding the crime, arrest and identification of the defendant will mean the difference between a verdict of
guilty and an acquittal. Because of the speed with which the trial attorney
237. DIsmcr

ATTORNEY's OFFICE OF PHILADELPHIA, ANNuAL REPORT

3 (1957).

238. In 1957, the District Attorney's office tried 12,803 cases. Id. at 26. The

Defender's office tried 2,593 cases in Philadelphia criminal courts and 83 cases in
the United States District Court for the Eastern District of Pennsylvania during its
most recent fiscal year. DiREcTORS' REPORT 11, 12.
239. DissurcT ATrromaEY's OFmcFE oF PHInADELParA, ANNUAL REPORT 31 (1957).
240. Four staff investigators and two or three law students.
241. 4,162 Philadelphia criminal court cases and 123 federal district court cases
were investigated. DMn.cToRs' REPORT 10, la
242. DismacT ATrroRNEY's OFFicE oF PmHiADELPirr, ANNuAL REPoRT 3, 6, 7, 8
(1957).
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and his investigators must prepare the case, counsel is likely to be unprepared to meet certain aspects of the prosecution's proof.
The Defender Association also suffers an onerous burden in attracting
and retaining capable lawyers for positions as Assistant Defenders. The
pay scale is relatively low. The maximum allowable of $7,500 per year,
which none of the present staff is earning,24 is not too attractive to any
lawyer more than two or three years removed from law school. The
minimum of $4,500 is quite discouraging to anyone but the novice. By
comparison, in 1957 eleven of the twenty-six Assistant District Attorneys
earned more than $8,000 per year, and only three received less than
$5,350.24 The rapid turnover of Assistant Defenders is probably attributable, in the main, to this lack of salary incentive, always leaving the office
with at least one or two staff attorneys who are relatively without legal
experience.
The Financial Problem
Since 1937, the major source of funds for the Defender Association
has been the Community Chest.245 During the most recent fiscal year
only $69,824.27 246 was received from Community Chest and, although
actual expenditures totaled $70,609,247 it is estimated that an additional
$10,000 is needed to maintain present services provided by the Association. 248 The Defender estimates that it would necessitate an additional
$27,000 for the Association to provide indigent representation in the
Municipal Court in fornication and bastardy and non-support cases, and
in Juvenile Court cases involving older juveniles (between the ages of
sixteen and eighteen).249 No estimate has been attempted as to the amount
necessary to enable the Association to provide representation for the
younger juveniles, for indigents out on bail, or for indigents in the
Magistrates' Courts.
Despite the fear that public financing may import political control over
the operations of the organization, the Association's Board of Directors
recently decided to approach the City Council for public appropriations.
The Association requested appropriations of $10,000 to cover the expected
243. Interview With the Defender, in Philadelphia, July 8, 1958.
244. Disncr
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(1957).

245. See text accompanying note 145 supra. Additional funds have come from
annual dues of the members of the Association, contributions from individuals and
contributions from the Philadelphia Bar Association. However, the amounts received
from these sources are minimal; during the fiscal year ended May 31, 1958, $111
were received from members dues, $103 from individual contributions and $250 from
the Philadelphia Bar Association. Di-rwORs' REPORT 14-15.
246. Id. at 14.

247. Ibid.

248. Interview With the Defender, in Philadelphia, July 25, 1958.
249. Ibid.
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deficiency for the fiscal year ending May 31, 1959.250 It is believed that
the danger of political control is somewhat diminished by the fact that
the Defender's office in Philadelphia is already established and operating,
since, as would be the case in a community where a defender organization
were established for the first time, public appropriations will not involve
immediate introduction of new personnel into the administration of the
Association. It is hoped that eventually additional annual appropriations
will be made by City Council to enable the Association to increase its
area of representation and the amount of attention given to each case
while at the same time retaining its present structural organization without
political control over appointments of personnel or determination of Association policies. 251
Another possible source of funds arises in connection with the proposed establishment of public defenders in the federal courts.252 It has
been suggested that, instead of creating a federal public defender office in
cities such as Philadelphia where a private organization has been aiding
indigents in the federal courts, Congress grant to these organizations the
funds which would otherwise be used for separate defender offices in these
localiies.O *
A. A. DiS.
1.P.T.
250. Letter From the Defender to the University of Pennsylvania Law Review,
Oct. 8, 1958, on file in Biddle Law Library, University of Pennsylvania. See also
Report of the Committee on Public Service of the PhiladelphiaBar Association, 140
LEGAL INTELLIGENcER (Philadelphia) 294 (1959).
251. Recently, The Committee on Public Service of the Philadelphia Bar Association proposed an arrangement between Community Chest, the city and the Association "whereby the latter might continue as a charitable organization receiving
both charitable and public funds in a proper balance and with full control over the
association remaining in its wholly independent Board of Directors where the control belongs and should certainly stay . . . ," citing the success of such arrangeReport
ments in Rochester and Buffalo, New York, and New Orleans, Louisiana
of the Committee on Public Service of the PhiladelphiaBar Association, 140 LEGAL
INTRLLIGENcER (Philadelphia) 294 (1959).
252. See note 50 supra.
253. Interview With the Defender, in Philadelphia, July 25, 1958.
* DImEcroRs' REPORT 10-11 gives the following breakdown of cases handled by
the Association in the Philadelphia criminal courts during the fiscal year ended
May 31, 1958, based on the number of indictments tried:
1-Criminal homicide
0
a-Murder and non-negligent manslaughter
2
b-Manslaughter by negligence
177
2-Rape
427
3--Robbery
315
4-Aggravated assault
631
5-Burglary
227
6-Larceny-theft
261
7-Auto thefts
117
8-Other assaults
175
9-Forgery and counterfeiting
164
10-Embezzlement and fraud
463
11-Stolen property: buying, receiving and possessing
237
12-Weapons: carrying, possessing, etc.
182
13-Prostitution and commercialized vice
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* (continued)

14-Sex offenses (except 2 and 13)
15--Offenses against the family and children
16-Narcotic drug laws
17-Liquor laws
18-Drunkenness
19-Disorderly conduct (malicious mischief)
20-Vagrancy
21-Gambling
22-Driving while intoxicated
23-Violation of road and driving laws
24-Parking violations
25---Traffic and motor vehicle laws (except 22 and 24)
26-All other offenses
Total
These 5,272 indictments were tried as 2,593 cases
defendant), the results of these trials being as follows:
Guilty Pleas
Guilty Verdicts to Full Charges
Guilty Verdicts to Lesser Charges
Adjudged Innocent

259
2
215
136
0
69
0
132
103
1
0
248
729
5,272

(the case unit being the
582
854
598
559

2,593
Total
DixcToas' REPORT 12-13 gives the following breakdown of cases handled by the
Association in the United States District Court for the Eastern District of Pennsylvania, once again by the number of indictments tried:
0
1-Selective Service Act
0
2-Other national defense laws
0
3--Military court-martial cases
16
4-Counterfeiting and forgery
5
5--Embezzlement and fraud
4
6-Immigration
0
7-Juvenile delinquency
0
8-Kidnapping
1
9-Liquor laws
0
10-National Bank and Federal Reserve Act
3
11-Narcotic drug laws
28
12-National Motor Vehicle Theft Act
14
13-Postal laws
6
14-Theft from interstate commerce
0
15--White Slave Traffic Act
16-Government reservation, District of Columbia, high seas,
0
territorial cases
7
17-Other offenses

Total

84

These 84 indictments were tried as 83 cases, the results of these trials being the
following:
78
Guilty Pleas
3
Guilty Verdicts to Full Charges
1
Guilty Verdict to Lesser Charges
1
Adjudged Innocent
Total

83

